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HON’BLE THE CHIEF JUSTICE
MR. JUSTICE PERMOD KOHLI

W.P.(C) No. 11/2009, W.P.(C) No. 12/2009

and CRP No. 01 /2009

sent: M/s. K.K. Rai and B. Sharma, Sr. Advocates with

S.K. Pandey and N.T. Bhutia, Advocates for the
petitioner.

M/s. 1.B. Pradhan, Addl. Advocate General with
Karma Thinlay Namgyal, Govt. Advocate and S.K.

Chettri, Asstt. Govt. Advocate for respondent No. 1 &
2.

M/s Bhaskar Raj Pradhan, Sr. Advocate with

Yangchen D. Gyatso and Jorgay Namkha, Advocates
for respondent No. 3.

These three petitions have been filed invoking
jurisdiction of this Court under Article 227 of thé

Constitution of India notwithstanding the nomenclature

- indicated in thse petitions.

2. The first pétition in tHis series is CRP No. 01/2009,
which was directed against the order dated 18.11.2008
passed by the learned District Judge, Special Division-I at
Gangtbk, Sikkim.' Vide the impugned order dated
18.11.2008 certain directions were issued by the Court for

reguiating the proceedings by the Commission.
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4. The order impugned in this petition was stayed by
this Court vide order dated 05.03.2009. The Commission
was directed to conduct further cross-examination of the
plaintiff No. 3 in the suit, l.e. the petitioner before me,

with effect from 16.01.2009 to 25.01.2009. It is the

admitted case of the parties that this cross-examination

could not be conducted on account of the fact that the
petitioner wanted to move this Court in revision petition
and in fact the present petition i.e. CRP No. 01/2009 was
filed before this Court. Since the proceedings before the
Commission did not commence as directed by this Court,

the Court was informed about this fact. On consideration

%

of the various contentions of the parties, the trial Court -

passed order dated 19.02.2009. The relevant part of the

order reads as under: -

- It is accordingly ordered that the plaintiff No. 3
shall bear the actual expenses incurred by the
defendants 1 and 2 and the defendant No. 3 for going to
Delhi for the cross-examination of the plaintiff No. 3 as
follows:

(i0 for defendants 1 and 2, the expenses
incurred by id. Government Advocate Shri 3.K. Chandak
for his to and fro Journey from Delhi on 15% and 16" of
January, 2009 as claimed by him;

(iH For defendant No. 3 the plaintiff shall bear
the to and fro journey expenses of the id. Advocates and
the entire accompanying team;

~
e 2
o :
‘ ;“ ’ CASE NO..verecisrrvervresrerrrsrraesssssssarsasasessass
SEI_rial Date Order (s) with Signature (s)
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i 2 3
\' 3. The principal grievance of the petitioner in this case
is delay in conducting the proceedings before the
Commission.
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. «(iii) " Plaintiff No. 3 shall also bear the actual
s expenditure incurred by the defendant No. 3 from the
— 12" of January 2009 till the 18™ of January, 2009 for
- their l?oarding, fodging and food expenses.

. ‘' Now the date is required to be fixed for cross-
A examination of the plaintiff No. 3, however, Id. Counsel
- Shri Norden Tshering Bhutia verbally submits that he is
e required to contact his clients to take step in the matter
il and also to seek the availability of the Hon'ble
- Comrmnissioner.

o Considered, in the circumstances, time allowed.
= To: 2/3/09.

i Sd/-
ot (Meenakshi M. Rai)
- District Judge, (Special Div-I) (I/C)""
s
E;; - B.  Aggrieved of the above order the petitioner .i.e.
— Q plaintiff No. 3 filed W.P.(C) No. 12/2009. This order was
?., also stayed by this Court on 09.04.2009. Resultantly the
oeaon [

;é:: proceedings before the Commission virtually came to. be
Prmenn w.n )

.’E " stalled. When the trial Court took up the matter on
E': 02.03.2009 the defendant No. 3 in the suit filed an
= apblication for dismissal of the suit for non-payment of the
¢ cost as ordergd by the trial Court earlier on 19.02.2009.
ol During the course of hearing the petitioner sought time to
[

e

ol pay the costs. The Court issued further directions to the
L

ot Commission for further conduct of the cross-examination,
[ L)

etc. At the same time the Peshkar of the Court was asked
:-; to remain present during the proceedings being conducted
prva

E' ) by the Commission at Delhi and the expenses to be
[

o incurred for the journey and stay of the Peshkar were also

fastened upon the petitioner vide order dated 02.03.2009.

rxr T
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This order also became subject matter of challenge before

He it <

this @ourt In 'W.P.(2) No. 11/28088 and stayed oOn

Trw 1

09.04.20009. .

3

¢
10y

3

6. The sult In. question relates to the Revered Rumtek
Monastery situated in the East District of Sikkim. It has

been pleaded in. the petition that the plaintiff No. 3 in the

oling
F

suit was preventea' by the State Government from entering

the State of Sikkimﬁ. On account of this factor the plaintiffs

approached Hon’ble féupreme Court for transfer of the suit

+

and proceedings ;Jencling before this Court from the State
of Sikkim, being Transfer Petition (Civil) No(s). 191-194 of
2010. Vide order dated 07.11.2012 the Hon’ble Supreme
Court directed the transfer of the Civil Suit pending in the
Court of learned District Judge, Special Division-II, State of

Sikkim at Gangtok to the District Judge, Darjeeling, State

i

of West Benggi. Jam informed by the learned counsel for -

the pal:ties that now suit has been further assigned to the

Addl. District Jud%e, Siliguri, but the learned District Judge,

Darjeeling has further stayed the proceedings before the
Addl. District Judge;.Siliguri and the matter is pending for
consideration with the learned District Judge, Darjeeling.
On receipt of order of transfer of the matter from the State

of Sikkim to the State of West Bengal, the relevant record

of the case was transmitted to the Court of learned District

L3

-
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e e Judge, Darjgehqgg-v The prayer for transfer of proceedings. g
p_— o o -
Sy pending before this High Court was however declined by i
K-:::;. " .: ?u‘mn ! ,.‘t;,’ .
L3l ¥ ~ " 1 - L E‘.N
il Hon'ble Supreme: a(;ourt It is under these circumstances. .’:};‘.{
et Wy g ! o I
o T . . RNy
e present revision and writ petitions are on the Board of this Rty
Lraa L TIT - ..g‘l
| Court. o
:;‘:::ﬁ::- o :(u '{;::- ‘.—_, ﬂa
";mumpe - :::i * V‘; 1
s I 7. I have heard the learned counsel for the parties at
;::ﬁ"‘m = N L]
e s L length.” The pnmary question urged before me is the ah
T YT vt 9 1 ‘*5»:?-
oA ¢ | . ae ’ F . : Ml
wiiorialotid B validity of the ,order dated 19.02.2009 in W.P.(C) No. e
m: lag VM . “‘:i; - . 3{??}
- 12/2009 wherebhy. the learned District Judge awarded G
o Lol l:: , s
we  on compensatory costs' to the respondents. Mr. K.K. Rai, '
- learned Senior Advocate appearing for the petitioner has oy
- C e L T
— " made particularireference to paragraph (ii) and (iii) of the 2l
S S
s order impugned whereunder the trial Court granted actual -
P » “ e o g
Lo Y - 1t ¥
- expenses incurred by defendant No. 3 for journey of his .
Ll S [V ] s .
Nite a5 . = . -
. Advocates and their entire team and for their boarding,
- :
Doz g - 3 L]
o lodging and foqga expenses respectively. As regard the e
Ir e e ' L\‘:;' N ‘:.ix:@’i-
e . . G . W
Eé-;-i- award of expenses for defendants No. 1 and 2 i.e. for the ;‘w":f
e gy * W et
o ]
< Government Advocate Shri J.K. Chandak under direction .
N - *
.o (i} of the impugned order, petitioner has no objection to
. the same.
e :
m, o
'{: . 8. I have perused the details of the expenses claimed oy
: " by the defendant No. 3 covered under directions (ii) and
| T N
- T (iii) of the order dated 19.02.2009. The journey expenses
-
L TR . i
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— | have been claimed.for, 10 persons from Bagdogra to New ‘3"%‘“5‘
A B wl'w.. - Py
smniebom ER-RR I - L et AR
TRt I Delhi and back.:?;The 'statement of expenditure indicates v 4
T . N ] 1] f' . d“,“
o+ L SRR Jr
IPRAST) P
i Rk engagement of 2*‘Senror Advocates and 4 Assnstants and 4 ‘”‘*s"i;,
rom bcvnc number of persons representmg the defendant No. 3. i,
m—-::ﬂ. \ ‘!:'ET
St an | o Similarly the boarding and lodging expenses amounting to oy
gial i F - A .ﬂ:
b fod Rs.90,987/- have been cialmed by the defendant No. 3. -
- . Learned Senior AdvocateHappeanng for the petitioner has
!}WN*W:L:!‘:N | e Ll
rmenswa o) relied upon a J;zdgmentlﬂ of the Apex Court reported in 5 ‘T
MW=L e M e ' e M
Rl c W] e =: '“
saiaiinid Db . (2012) 1 SCC 455 SanJeev Kumar Jain vs. Raghuvir ff}"‘i&i
e by % | wr Wt
e L
- 2 11'-‘
- Saran Chantable. Trust and Others to dispute the -~
o | quantum of liability. In this case, the Hon'ble Supreme .
. T “a 'Jn: Il
e e Court was considering the issue of award of costs and e
R e e | P ,q'-lrM\l
o expenses etc. ‘by way of compensatory costs under k.ﬁ
el I Sections 35, 35-A and 35-B of CPC, particularly in Civil . 2
G I Suits/ Appeals. It has been observed that the principles
AR M e -
v enunciated upder these provisions which are penal in .
by nature. are strict!y ap‘plic‘able to the Civil Suits and Civil f
Ll sk 4 ;':P
[ B 1ok
oo ) Appeals. The ]UI’ISdlCl:IOﬂ of the High Court in writ petitions r,:;;:.g]
wr W v ] i‘?"f[.
avm, Y9 » a\ll‘"
ol is different. IC further observed that award of costs 1"7
“: Y
- including compensatory costs i.e. expenses etc. in civil ‘
n " . v
’ matters must be in adherence to Sections 35, 35-A and o
[ e g“{
e 35-B of CPC. Even though the Hon'ble Supreme Court ’*'i
[ - ‘ll:
- suggested amendment of the Rules to enable the Court to -
; award actual expenses as observed in the case of Safem
m‘ SGPG- 1/Comp.4/High Court 1 2000 Nos./25.04.2012 . .
t\;! P, . H \
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IR gsTp 13 o . on t A
r—— T however, whilew mterpretmg the expression “actual Vi
AT gt a | W e t ;—i;i: N r . I";‘-:-l‘u
il expenses” the Hon’ble Supreme Court observed as under:- \E
—_— ’ “36.. We, therefore, suggest that the Rules be
" amended to provide for “actual realistic costs”. The
-t aa object is to streamline the award of costs and simplify f
ety the process of assessment, while making the cost -
— “actual'and realistic”. While ascertainment of actual is e,
- necessary in regard to expenditure incurred (as for s
_— example, travel expenses of witnesses, cost of obtaining e
e i v certified copies, etc.) insofar as advocates’ fee is .
—— a ' concemned, the emphasis should be on “realistic” rather o
I I than “actual”. The courts are not concerned with the N
- vor number of lawyers engaged or the high rate of day fee
—r T paid to them. For the present the advocate fee shouid
- bea reahstlc normal single fee.”
VL 4Bt < w= ' . . . “:
o s , 9, Applying the ratio of the judgment referred to above, RS
AR P 0 1 e . e
e ‘y‘u:)’
porene | ' I am of the considered opinion that the direction contained "
L . - ’L"‘ 1,”
b . in paragraph (ii).and (iii) of the impugned order dated .
L e a9
. 19.02.2009 in W.P.(C) No. 12/2009 are not sustainable in
| )
A law. Taking the realistic view I direct the journey expense .
[ S A v
. . ."' .’h"’?r
. under directign No. (ii) shall be confined for four persons 1
P . ' vad
e 2 : s .
n f . two Senior Advocates, one briefing Advocate and one .
» "
s = - . .
MO person on behalf of defendant No. 3. Similarly as against
vt lump sum claim of boarding, lodging and food expenses of
rf,} 1 " +
o Rs.90,987/-, 1 am of the view that an amount of
e 3 IS
a8 * vt
&"T Rs.50,000/- should be sufficient to compensate the e
ks T
[ - +*
defendant No. 3. To this extent the impugned order is
l accordingly modified. The costs to be worked out in terms
re of directions contained in order dated 19.02.2009 shall be ‘
) ey .ult.‘
t- Ll . ::v
TR \ :
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oo | examination by q»tfhe defendant No. 3 before the :
% r 5 ’i— ‘2,.'
— Commission are .also required to be set aside on account of N u
wE T e ok
mzaoomg ] W 1‘;;’?
* subsequent event viz. transfer of the suit from the Court of T
.o District ‘Judge, Special Division-II, Sikkim at Gangtok to
- the State of West Bengal. The necessity to Issue s
i = a4 M " - ,
ol ] k1 . - ‘T' . . a
LR E Commission for.’cross-examination of defendant No. 3 2N
- ' i
- arose because of the ban imposed by the State of Sikkim e
Y ' | against entry of -plaintiff No. 3. Now the suit has been 3
":"I“ - [ LR T v
A transferred to the-State of West Bengal, the plaintiff No. 3
v can personally appear before the Transferee Court and can
[ ' o ”
[ ¥ . " . . ".,:‘.’.“
NN be subjected to cross-examination. Thus the direction Pl
Fam g . o 5
S E contained in the impugned order dated 18.11.2008 and i
! .
L order dated 02. 03 2009 impugned in W.P.(C) No. 11/2009 -
I [ ?‘0 o
also needs to be set aside to the extent these orders
{’ contain the directions for cross-examination Dy the "
‘ .
.
» Commission at Delhi and further direction for payment of
'V“:
1 the cost in terms of the order dated 19.02.2009 shall stand w
[ set aside having been modified hereinfore. Resultantly it is
‘, \ directed that the plaintiff No. 3 shall now appear before the
d . red for .
- competent Court where the sult may be transfer o
e
ot ;
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