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THE HIGH COURT OF SIKKIM  : GANGTOK      I   ~

WRIT PETITION (C) NO. 28 0F 2004
'.`>

In the matter of an application under Article 226 of the
Constit:ution of India

and

in the matter of

Shri  Sonam  Palden  Bhutia,
S/o  P.W.  Bhutia,
R/o Upper Sichey,
P.O.  & P.S.  Gangtok,
East Sikkim.

2.         Shri  Kunga Tashi  Bhutia,
S/o Pema Bhutia,
R/o  Near T.N.A.  Compound,
P.O.  & P.S.  Gangtok,
East Sikkim.

Shri  Prashant Lamichaney,
S/o A.  K.  Lamichaney,
R/o Tadong, Dara Goan,
P.O. Tadong,
P.S.  Gangtok,
East Sikkim.

4.        Shri  Hem Kumar pradhan,
S/o Shri  C.  K.  Pradhan,
Dara  Gaon,
P.O. Tadong,
P.S.  Gangtok,
East Sikkim.

5. Shri Sonam Gyaltsen  Bhutia,
S/o  Dorjee Tshering  Bhiitia,
R/o Upper Sichey,
P.O.  & P.S.  Gangtok,
East Sikkim.

versus
State of Sikkim,
through the Chief Secretary,
Government of Sikkim,
Gangtok.

„„„  Petitioners

EEi=
2.        The Director General  of police,

Police Headquarters,
Gangtok.
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Shri  S.  D.  Negi,  Ips
DIG/Range & HQ,
Gangtok.

4.       The secretary,
Department of Personnel A.R.  and Training,
Government of Sikkim,
Gangtok.

Ms.  Chezum Lepcha

Mr.  Milan  Kanta  Sharma

Ms.  Rinku Wongmu  Bhutia

Mr.  Bikash Basnett

9.         Mr.  Chewang  Dorjee  Bhutia

10.      Mr.  Chandan  chett:ri

11.       Mr.  BikashRai

12.      Ms.  Sudha  Basnett

13.      Mr.TulsiThapa

14.      Mr.  BijendraThapa

15.      Mr.  KingaTharchen

16.       Mr.  NovinRai

17.       Mr.  BimalGurung

18.      Mr.  CholeyTshering  Bhutia

19.      Mr. Tashi  chopel  Bhutia

BEE

20.      Mr.  MingurTempo  Nadik

21.      Mr. ThendupTseten

22.      Mr.SanjayRai

23.      Mr.  RoshanRai

24.      Mr.  Bikash  subba

25.      Ms.  Dawa  Lhamu  pakhrin

26.      Ms.  Pema  Rana  (Manger)

27.      Ms.  Karma  Eden  Kaleon

28.      Ms.  Karma Doma Bhutia

29.      Ms.  Paru  Ruchal

30.      Ms.  SonamYankeela

31.      Ms.  Renuka chettri

32.      Ms.  Durga singh cintury
All are undergoing trainees at North Eastern
Police Academy, Shillong, Megha]aya .......  Etespondehl
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For the petitioners :    Shri   8.   Sharma   assist:ed   by

Shri 8.  Pokhrel, Advocates.

For the respondent nos.1 to 4   :    Shri         J.         8.         Pradhan,
Government    Advocate     and
Karma       Thinley,       Assistant
Government Advocate.

For the respondent nos.5 to 32:    Memo.

PRESENT=Tl]E FION'BLE MR. JUSTICE N.. S. SINGIl, CtllEF JuSTICE {ACTING).
TFIE I]ON'BLE MR. JUST.ICE A. P. SuBBAv JUDGE.

Last date of t\earing --  1ZT   Ma¥±_2±Q95i

DATE OF JUDGMENT = 23ro JUNE, 2005.

JUDGMENT
A. P. Subba, I.

By  this  writ  petition  filed  under  Article  226  of the

Constitution  of  India,  the  petitione.rs  challenge  the  selections

made by the respondents for filling up 28 vacancies of the Sub-

Inspectors  in  the  Police  Department,  Government  of  Sikkim.

The 28 candidates who were select:ed and appointed against the

said vacancies are the pri\/ate respondent nos.5 to 32 herein.

2.                  The case of the writ petitioners is that the  Director

General   of  Police,   Police  Department,  Government  of  Sikkim

issued   an   advertisement  inviting  applications  from  male  and

female candidates to fill  lip 28  posts Of Sub-Inspector of Police

in  the  police department in  the year 2004.   The advertisement

was  published  in  the Sikkim  Herald' dated  8th  January,  2004.

Even  though  the  advertisement  did   not  contain  any  specific

syllabus  and  the  marks  allocated  to  each  subject  and  similar

other relevant information the petitioners having full faith jn the

IVJ-
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a `5i            impartiality of the concerned authority applied for the same and

sat for the written examination along with other candidates and

qualified  for viva-voce test.   Thereaft:er,  they  also  appeare.d  at

the viva-voce test.   However, after the viva-voce test was over

the   results   were   not   at   all   published   by   the   department.

Frequent visits made by the writ petitioners to the Office of the

respondent-department to enquire about the results were  all  in

vain,    It  was  only from  a  newspaper  report  published  in  daily

paper the `NOW' dated 8th July, 2004 that they came to know of

the  results  published   by  the  department.     According  to  the

petitioners,  they  were  shocked  t:o  notice  that  their  names  did

not  figure  in  the  results  published  therein.    .Thereafter,  they

sought  for  detailed  information  regarding  copy  of  the  marks

allotted  for  physical  fit:ness  test,  written  test,  viva-voce  test

along  with  the  roster point that was followed,  particulars of the

members of the Selection Board etc.   However, the information

was    not   supplied    to    them.        Finding    no    alternative,    the

petitioners made representation to the Chief Secretary and also

to    the    Office    of    the    Director    General    of    Police,     Police

Headquarters,  Gangtok seeking  requisite information.   Since  no

information  was furnished  to them  as  per the  request  made t:o

the   said   authorities,   the   petitioners   issued   lawyer's   notice

demanding  justice.    It  was  only  to  this  lawyer's  notice  that  a

reply was ultimately given  by the Office of the respondent no.2

but  the  reply  so  given  was  not  a  comprehensive  one  dealing

with  the  details  of  information  sought  for.    In  the  meantime,

NL-
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5=            the petitioners came across an official document dated  5th July,

2004  relating  to  medical  fitness  examination  of  the  selected

candidates.   According to this document only the names of the

28    selected    candidates    were    forwarded    to    the    medical

authorities  for  medical  examination.     This,   according   to  the

petitioners,   strengt:hened   their   suspicion   that   the   selection

process was  not fair in so far as it was not clear to them  as to

how   the   department   was   sure   that   all   the   28   selected

candidates will get through the medical examination and  will  be

appointed   against  the   28   number  of  vacancies  which   were

advertised.

Further, it is stated that the marks allocated for the viva-

voce  test,  being  100  marks  was excessive as  it  could  make  it

open  to the authorities to select anyone as per their choice  by

awarding  maximi]m  marks  in  the viva-voce  test.    It  was  also

contended  that the standard  of physical  fitness test  prescribed

for  female  candidates  were  different  from  that  of  the  male

candidates in so far as the test prescribed for female candidates

was    more    lenient/relaxed.    Furthermore,    the    number    of

candidates  appointed  by  the  department  was  more  than  the

number  of  posts  that  were  advert:ised.  There  was  also   non-

compliance of the reservation quota and the 100 point roster in

the   process  of  selection  and  as  a   result  the  reservation   in

respect  of  the  scheduled  tribes,  scheduled  castes  and  other

backward classes exceeded 50% of the total' seats.
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Accordingly,    it   was    contended    that   the    process    of

selection adopted and followed by the respondent no.2 was not

fair  and  in  accordance  with  law  and  as  a  result  the  selection

made by the respondent no.2 of the 28 candidates was liable to

be set aside.

3.                  The'   State-respondents   jn   their   counter-affidavit

denied  all  the material allegations made in the writ petition.   It

was    contended    that   in    pursLiance   to   the   advertisement,

applications  were  received  from  many  applicants  including  the

present   writ   petitioners.       The   Director   General   of   Police

constituted   a   Selection   Board   on   8th  Janilary,   2004   for  the

purpose of conducting  recruitment of the Sub-Inspectors.   The

Selection   Board   so   constitut:ed   conducted   physical   efficiency

test  of  1730  candidates  in  all  at Tashi  Namgyal  Academy  play

Ground,   Gangtok  from   15th  Janilary,   2004  to   19th  Janiiary,

2004.    Out of the total  1730  candidates,  585  male  candidates

and  132  female  candidates  qualified  in  the  physical  efficiency

test.       After   the    physical    efficiency   test   was   over,    the

department  conduct:ed  written  test  at  Tashi   Namgyal   Senior

Secondary  School,  Gangtok  on  22nd  February,  2004.    All  the

above    585    male    candidates    and    132    female    candidates

appeared  at the written test.   Out of the 585  male candidates

132  candidates qualified  for viva-voce  test and  similarly  out  of

132  female  candidates  who  had  appeared  for the  written  t:est

21  candidates  qualified  for the  viva-voce  test.    The  viva-voce

test was conducted from 9th June, 2004 to llth June, 2004.   On
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T&            completion  of the  test,  the  selection  Board  recommended  the

names  of 28  selected  candidates to the State Government for

approval.    The  Government  approved  the  names  of all  the  28

selected candidates on 4th July, 2004.   On approval of the merit

list    by    the    State    Government,    the    department    issued

appointment  orders  on  6th  July,  2004  and  deputed  all  the  28

candidates   so   appointed   for   undergoing   training    at   North

Eastern  Policy Academy,  Meghalaya.

It was accordingly denied that the results of the selection

test conducted by the department were not announced and that

such  result was  not displayed  in the notice  board  of the  Police

Headquarters.   It was stated that the results were declared  by

the   Office   of  the   D.I.G.   Headquarters   and   the   same   was

displayed  in  the  notice  board  of the  Police  Headquarters  aft:er

which  the  same  was  published  in  local  dailies.    [t  was  denied

that  100  marks were allocated  for viva-voce test.   It was also

denied  that  there  was  non-compliance  of the  norms  fixed  for

reservation   quota   and   100   point   roster   in   the   process   of

selection.    According  to,>them,  the Civil  Police,  Vigilance,  Indian

Reserve  Battalion and  Sikkim Armed  Police were amalgamated

into  one  cadre  and  t:he  28  vacancies  that were  filled  up  were

taken  from  roster point  no.1  to  28 after amalgamation  and  as

such,  there  was  no  violation  of  the  reservation  quota  or  t:he

roster  point.     It  was  also  denied  that  any  candidates  were

appointed after the results were announced by the department.

As   regards   separate   norms   for   physical   fitness   of   female

illE=
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ccandidates in  respect of the advertised  posts,  it was cont:ended

that such  a  norm was  necessary as per the prescribed  rules in

order to ensure gender justice.

4.                  It was further contended that the cadre strength of

Sub-Inspectors   in  Sikkim   Police  at  the  time  of  issue  of  the

advertisement     was 168 and these vacancies were required to

be filled  up  by direct recruitment and  promotion  at the  rate  of

50:50.   On the basis of such ratio the 50% of the total  number

of posts both for direct recruitment and for promotion comes to

84 posts each.   The vacancy position at the time of inviting the

applications to fill ilp the posts was as follows:-

Sanctioned    Post filled uD   Available vacancy

1.      Direct Recruitment       84                       56                           28

2.      Promotion                         84                       48                           36

The 28 vacant posts of Sub-Inspectors in the direct: recruitment

quota  were  thus  required  to  be  filled  lip  through  competitive

examination  and  accordingly necessary process for recruitment

was  initiated  in  t:erms of the relevant rules and  other Standing

Orders.   It is contended that the provision of the Sikkim  Police

Force   (Recruitment,    Promotion   and   Seniority)   Rules,    2000

notified  vide  notification  no.27/Gen/DOP dated  8th  September,

2000   and   the   provision  of  the  St:anding   Orders   issued   vide

memo  no.1/DGP/PHQ dated 28th January,  1993 by the Director

General    of   Police   which   govern   the    recruitment   of   Sub-

Inspectors  in  Sikkim   Police  were  strictly  adhered  to   by  the

Recruitment Board in the recriiitment process.
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It  was  also  contended  that  the  writ  petitioners   having

appeared  and  participated  in the selection  and  having  failed  to

be  selected   were  precluded   from  challenging  the   process  of

selection, at this stage.

It  was,  therefore,  contended  that there  was  neither  any

non-compliance  with  the  recrLlitment  rules  or Standing  orders

nor  violation  of any  fundamental  rights  of the writ  petitioners.

The   writ   petition   was,   therefore,   liable   to   be   dismissed   i.n

limine'

Shri 8. Sharma, assisted by Shri 8. Pokhrel, learned

counsel   for  the   petitioners  and   Shri  J.   8.   Pradhan,   learned

Government Advocate assisted  by Shri  Karma Thinley,  learned

Assistant Government Advocate for the Staterrespondents' 1  to

4   were   heard.      Out  of  32   respondents   the   name   of  the

respondent at serial no.32 was deleted following the resignation

tendered  by  him.    The  other  private  respondents  (5  to  31)

remained absent.

6.                  The submission of shri  B. Sharma  is that the whole

selection   was   vitiated   /-nasmuch   as   the   respondent   Police

Department failed  to  comply with the  procedure  prescribed  for

the  selection  of the candidates  under t:he  relevant  rules.    It  is

his   further   submission   that   the   se[ectjon   was   vitiated   on

account of the following:-

(i)       That    the    Selection    Board    constituted    by    the

department was  contrary  to  the  relevant  rules  and

therefore nan eat in law;
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concerned.    Hence  it was  denied  tha.t  any  case  was  made  out

by  the  writ  petitioners  for  setting  aside  the  selection  already

made by the department.

7.                    Shri  Sharl`1na's  submission  with  regard  to  the  first

issue  of  non-compliance  of  the  relevant  rules  which  prescribe

procedure  to  be followed  in  the  matter of recruitment of Sub-

Inspectors     in     Police     is     that     the     Sikkim     Government

Establishment  Rules,  1974 are the relevant rules which  govern

the   recruitment  for  the  post  of  Sub-Inspect.ors  in  the  police

department  and  according  to  these  rules  the  examination  for

such    recruitment    is    required    to    be    conducted    by    the

Establishment  Department  of the  Government  and  not  by  the

Police  Department.    According  to  further  submission  made  by

Shri  Sharma, the Selection Committee to be constituted for the

purpose   of   conducting   the   examination   under   these   rules

should     comprise     of    the     Commissioner,     the     Secretary,

Establishment   Depart:ment   and   other  members   whereas   the

Recruitment Board constituted  by the Director General  of Police

in the  present case consisted of the officers of that department

only.     It  was  therefore  submitted  that  neither  the  relevant

Recruitment  Rules  were  followed  nor  the  Selection  Board  was

constituted in accordance with the rules.

8.                   The  submission  made  by  the  learned  Government

Advocate  in  reply to  the above  is that the Sikkim  Government

Establishment Rules,  1974 cited and  relied on  by the petitioners

in    support   of   the   above   contention    no    longer   apply   to

RAE
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recruitment  to   police  service   after  the   promulgation   of  the

Sikkim   Police   Force   (Recruitment,   Promotion   and   Seniority)

Rules,  2000  and  the  relevant  Standing  Orders  issued  by  the

Director General of Police in this regard.   It was his submission

that  on  and  after  the  publication  of  the  Sikkim  Police  Force

(Recruitment,    Promotion    and    Seniority)    Rules,    2000,    the

recruitment  to  the  police  service  shall  be  governed  by  these

rules and  the Standing Order issued  by the Director General  of

Police.     Thus,   it  was  submitted  that  the  Recruitment   Rules

which  were  followed  were  relevant  and  the  Selection   Board

constituted under the provision of the said rules was valid.

The   above   would   therefore   show   that   the  very   first

controversy   between   the   parties   relates  to   the   question   of

applicability  of  the  relevant  Recruitment  Rules  and   Standing

Orders,    if    any    on    t:he   subject.        No    doubt,    the    Sikkim

government  Establishment  Rules,  1974  referred  to  by the  writ

petitioners contains a cliapter which deals with recruitment.   An

extract   of   Chapter   11   of   the   said   rules   filed   by   the   writ

petitioners and  marked as Annexure 7 shows that it  prescribes

norms for recrLiitment such as method  of selection,  subject for

written  test  and  total  marks  to  be  allotted  to  each  subject,

marks   for  viva-voce   etc.      It   however  appears   that   these

provisions  have  been  superseded  and  they  no  longer apply  to

recruitment  of  post  including  that  the  Sub-Inspectors  in  the

Police Department.

L
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A    perusal    of   the   Sikkim   Police   Force    (Recruitment,

Promotion  and  Seniority)  Rules,  2000 shows that the p,rovision

of  the  rules  were  to  come  int:o  force  from  the  date  of  their

publication  in  the official`gazette.   The copy of the Government

Gazette  filed   by  the   respondent-department  along   with   the

counter-affidavit and marked as Annexure R-1 shows that these

rules were published on llth Sept:ember, 2000.   Hence, there is

no doubt that on and from .the date of their publication i.e.  llth

September,    2000    the    Sikkim    Police    Force    (Recruitment,

Promotion  and  Seniority)  Rules,  2000  came into  force  and  the

same  regulates the recruitment,  promotion and seniority of the

members  of  the  service  holding  the  posts  upto  and  including

Inspectors in Sikkim  Police Force, Sikkim Vigilance Police  Force,

Indian  Reserve  Battalion  and  Sikkim  Armed  Police.    It  is. clear

that the Standing Order dated 28th January, 2003 issued  by the

Director General  of Police also deals with  advertisement of the

vacancy,   method   of  selection,   constitution   of  the   Selection

Board etc. and thus supplements the above rules.

9.                   In  view  of  the  above  position,  it  is  necessary  to

notice   the   relevant   provisions   of   the   Sikkim    Police   Force

(Recruitment,   Promotion  and  Seniority)   Rules,   2000  and   the

Standing   Orders   issued    by   the   department   for   a    proper

appreciation of the various issues raised by the parties.

Rules  4   and   5   of  the  above   rules  which   provide  for

Constitution  of the  Force  and  the  Method  of recruitment,  age,

qualification and eligibility conditions are as follows:-

•L
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"4.    Constitul:ion of the Force:

The    Force    shall    corrsist   of   the   following,
namdy:-

(a)      Persons   holding    the   posts   upto   and
including  Inspectors under Schedule I of
the  Sikkim   Police   Force   (Recruitment,
Promotion and Seniority)  Rules,  1981.

(b)      Persons  holding  the  posts  of constable,
Head       Constable,       Assistant       Sub-
Inspector,  Sub-Inspector  and  Inspector
under  the  Sikkim  Vigilance  Police  Force
(Recruitment,  Promotion  and  Seniority)
Rules,1981.

(c)      Persons    holding    the    posts    of    Sub-
Inspectors    and    Inspector    under    the
Sikkim     Armed     Police     (Recruitment,
Promotion and Seniority)  Rules,  1989.

(d)      Persons    recruited    to    the     Force     in
accordance  with  the  provision  of  these
rules.

5.      Mcthod of recruitment, age, aualification
and eliaibilit`r conditions-.
The      method      of      recruitment,      eligibility
conditions    and     other    matters    connected
therewith     shall     be    as    specified     in    the
Schedules.    Relaxation  in  the  upper age  limit
shall be 2 years in case of Home Guards."

10.               Of  the   two   Schedules   appended   to   these   rules

Schedule I deals with method of recruitment of Constable, Head

Constable  and  Assistant:  Sub-Inspector while  Schedule  11  deals,

with  recruitment of Sub-Inspector and Inspector.   Since  in  the

present  case  we  are  concerned  with  the  recruitment  of  Sub-

Inspectors,  it  is  sufficient  to  extract  the  relevant  part  of  the

Schedule H as follows:-

SCHEDULE 11

A.).-.--

Name of                      Pay scale          Age               Mode of             Probation      Physical
Post                                                                              Recrilitrnent       Period       Meas(Ireneilt

Eligibility

Condition
class xllSub-Inspector   5000-150-800018-25 yrs.     D 50%I)y

direct
recruitment

2 yrs.        a) lleiglit -5.5-
b)  Ctiest -3.3-
with  min,  expan-
sion of 2-
c) Weigtit - 5o Kgs.
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li)  50%  by          2 yrs.          n/a
promotion

a)  Qualifying
length  of
service must
be    5   years
as         Asstt.
Sub-
Inspector   of
Schedule      I
of          these
mules  and   as
Major
Havildar      of
Slkkim
Armed
Police.

b)             M Pst
pass          the
Pre-
promotlonal
examination
if not a class
XII pass.

The   relevant   portioris   of  the   Standing   Order   bearing

no.1/DGP/PHQ dated 28th January,1993 are as follows:-

"2.      As   and   when   assessment   of  the   sufficient
number    of    vacancies    accumulate    in    the
Sikkim  Police  (including  Sikkim Armed  Police),
direct  recruitment in  the laid  down  proportion
of  the  vacancies  will  be  made  in  accordance
with   this   Standing   Order   by   the   Selection
Board   constituted   by   the   DGP/IGP   as   per
Sikkim  Police  Force  (Recruitment,  Promotion
and   Seniority)   Rules   1988   (Schedule   -   I)
which       was      issued       vide      Government
Notification  No.126 dated 8.9.88.

RI=

ADVERTISEMENT

On  receipt  of  instructions  for  recruitment  to
the  post  of Sub-Inspectors,  vacancies will  be
advertised   in   the   Sikkim   Herald   and   other
local    newsDaDers   in   Sikkim.       Special   care
should  be taken  I:o  publish  the  advertisement
at  least  12  to  15  days  notice  in  advance  of
the  last.day  of  receipt  of  the  applications  in
the    Police    Headquart:ers.         Wide    publicity
should    be    given    so    that    information    is
available   to    candidates   from   all    parts    of
Sikkim     State.          The     dates     of     Dhvsical
examination   and   efficiency  test  as   well   as
date  of  written  examination  shoilld   also   be
mentioned.        Other        aeneral        cond iti ons
aDDlicable   to   candidates   for   aDDointment   in
the    Govt.    aenerallv.    as    determined    and
directed bv Government from time to time will
also be incorDorated in the advertisement.
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7.         METHOD  OF SELECTION

The   following    method   of   selection   will    be
adopted by the Selection Board  :

i)          All    original    documents    of   all    the    eligible
candidates  appearing   before  selection  board
will  be scrutinised by the pre[jminary selection
board to determine eligibility.

ii)        The  board  will  then  conduct  Dhvsical  check of
the   candidates   as   Der   Drescribed    Dhvsical
standards as Dara rat above.

iii)      Those    candidates    who    meet    the    above
standards   will    be   put   through   a   physical
efficiency test as prescribed below.

13.      CONSTITUTION  OFTHE SELECTION  BOARD

The  Board  will  be  constituted  bv  the  DGP  in
terms of Government Notification  No.126.
The maximum marks for the interview is 50."

11.               As can  be seen from the above extract of the rules

and  the  Standing  Order,  the  contention  of the writ  petitioners

that the recruitment of Sub-Inspectors in the police department

would  be  governed  by  the  Sikkim  Government  Establishment

Rules,   1974  is  totally  incorrect  and  equally  baseless  is  the

further contention that the constitution of the Selection  Board is

contrary  to  the  rules.  It  is  obvious  that  the  writ  petitioners

lacked  information  about  the  relevant  rules  applicable  to  the

recruitment of Sub-Inspectors to the police department.

It has  been clearly laid  down  that: a direct recruitment in

the   laid   down   proportion   of  the  vacancies  will   be   made   in

accordance  with   the  standing   order   by  the  Selection   Board

constituted   by   the   DGP/IGP   in   terms   of  the   Sikkim   Police

(Recruitment,  Promotion  and  Seniority)  Rules,  1988.     As  per

the procedure contained in clause 3 of the Standing Orders, the

RI=
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vacancies have to- be advertised in the Sikkim Herald and  other

local  newspaper at least 12-15 days in advance of the last day

of  the   receipt  of  the  application   in  the  Police  Headquarters

mentioning the date of physical  examination,  efficiency test as

well   as   the  date  of  writt:en   examination  and   other  general

conditions  as  applicable  to  candidates  for  appointment  in  the

Government  generally.     As  per  clause  7  which   provides  for

method  of selection  the  original  documents  of the  candidates

found  eligible  are  required  to  be scrutinised  by the  Preliminary

Selection Board to determine eligibility and thereafter the Board

will  conduct physical check of the candidates as  per prescribed

physical  standards and only those candidates who are found to

meet the standard will be put through physical efficiency test as

prescribed in para 8(a).

It  is  borne  oiit  by  records  produced  before  us  that  the

vacancies  in  the  present  case  were  duly  advertised  and  the

written    examination    and    the    viva-voce    test    were    duly

conducted  by the concerned autliorities after going through the

procedure   laid  down   in  the  relevant  rules  and  the  St:anding

Orders.   Therefore, the contention raised by the writ petitioners

t:hat   the   respondent-department   failed   to   comply   with   the

procedure laid down for recruitment of Sub-Inspectors seems to

us to be devoid of merit.

As  regards  validity  of the  Selection  Board  constituted  it

may  be  noted  that  clause  13  of the  Standing  Orders  already

quoted  above  c]ear]y  lays  down  as  to  how  the  Board  shall  be

A;L-
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constituted.     It provides that the Board shall  be constituted  by

DGP  in  terms  of  Government  Notification  no.126  i.e.   Sikkim

Police   Force    (Recruitment,   Promot:ion   and   Seniority)    rules,

1988.    Schedule  I  appended  to  these  rules  provides  that  he

Com.mittee shall  be as nominated  by IGP which shall  consist of

not  less  than  5  and  not  more  than  5  Gazetted  Officer.    The
\

Recruitment Board  constituted  by the Director General  of Police

on 8th Janilary, 2004 consist of the following:-

1.         Mr. A.  C.  Negi, lps, IGP/Crime -Chairman

2.        Mr.  S.  D.  Negi,  IPS,  DIGP/Range,  Crime  and  HQ  -
Member Secretary

3.        Mr.  M. S. Tuli, Ips, C.0./SAP -Member

4.        Mr.  Sonam Tenzing  Bhutia, SPS, SP/SG -Member

5,        Ms.  Sarda  Rani  Lepcha, SPS, CO/IRB -Member

6.        Mr.  D. B. Giri, SPS, SPITrg.  -Member

It  is  stated  that out of the above 6  members,  Shri  M.  S.  Tuli,

IPS,   Commandant,  Sikkim  Armed   Police  at  serial   no.3   was

deleted  on  his  transfer to  South  Distri'ct  as  Superintendent  of

Police and  accordingly 5 of the remaining  members constituted

the Recruitment Board and conducted the examination.

The  above  Selection   Board  constituted   by  the  Director

General of Police in terms of Standing Orders issued vide memo

no.1/DGP/PHQ  dated  28th January,1993  thus  appears to  be  in

conformity with the Standing Orders.   Tlierefore, the contention

of  the  writ  petitioners  that  the  constitution  of  the  Selection

Board was improper cannot also be accepted.

L
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13. We  may  next  take  up  the  issue  regarding  marks

allocated   for   viva-voce   test.      The   contention   of   the   writ

petitioners  in  this  regard  is  that  the  marks  allocated  for  the

conversational   ability  being   25   marks,   personality  25  marks

and  general  impression 50 marks the total marks for viva-voce

test  was   100.     It  however  appears  that  the  submission   is

without  basis.    Clause  10  of the Standing  Order  provides  that

the total marks allocated for the written test shall  be 100 and a

candidate  shall  have  to  seouie  the  minimum  of  50%  in  the

qualifying  test to  be  called  for an  interview.    Clause  13  of the

same Standing Order provides that the maximum marks for t:he

interview  would   be  50.     Accordingly,  it  was  clarified   by  the

respondents that the viva-voce marks allocated in t:he interview

was only 50 marks as prescribed in the Standing Order and  not

100  as  alleged.    It is therefore  obvious that the  cont:ention  of

the writ petitioners that 100 marks were allocated for the viva-

voce   is   but   an   irresponsible   statement   and   as   such   the

apprehension that the appointing authority could select any one

according  to  their choice  by  awarding  maximum  marks  in  the

viva-voce test in the case at hand is ill-founded.   In this regard,

it may be noted that the Apex Court in Ashok Kumar Yadav and

others  vs.  State  of Haryana  and  others  reported  in    (1985)  4

SCC 417 has observed that bot:h written examination and viva-

voce test are accepted as essential features of proper selection

and  that there  cannot be any  hard-and-fast rule  regarding  the

precise  weight  to  be  given  to  the  viva-voce  test  as  against

ir
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written  examination,  which  may  vary  from  service  to  service

according  to  the  requirement  of  that  particular  service,  the

minimum  qualifications  prescribed,  the  age  group  from  which

selection  is to  be made,  the body to which  the task of holding

the viva-voce is entrilsted and a host of other factors.   In Anzar

Ahmed  vs.  State of Bihar and  others  reported  in  (1994)  1  SCC

150 the Apex Court reviewed the entire case law on the subject

and   upheld   a   selection   method  which   involved   allocation   of

50%  marks  for  academic  performance  and  50  marks  for  the

interview.   It was observed that the very observations in Ashok

Kumar  Yadav's   case   (supra)   would   go   to   show   that  there

cannot  be  any  hard-and-fast  rule  of  universal  application  for

allocat:ing   the   marks   for  viva-voce  vis-a-vis   the   marks   for

written examination and consequently the percentage indicated

t:herein alone cannot be the touchstone in all cases.

Thus, viewed  in the light of the above observation of the

Apex Court, the contention raised has no merit and the same is

rejected.

14.                The next point raised  by the writ petitioners  is that

out  of the  28  candidates  selected  most  of the  candidates  are

the  close  relatives of the officials of the police department.   In

this regard,  it has to be noted that in the counter-affidavit filed

by the respondent-department, it was very fairly conceded that

few of the selected candidates had their parents working  in the

police department but it was clarified that none of such selected

candidates were related to any of the members of the Selection
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a,A
Board.    The  learned  Gove.rnment Advocat:e  contended  that  the

mere  fact  that  the  parents  of  few  of  the  selected  candidates

were working  in the police department does not mean that the

selection  was  vitiated   by  the  vice  of  arbitrariness  and   bias.

Even  though  the  admitted  position  is  that few  of the  selected

candidates  had  their parents working  in the  police department,

we   are   of  the  view  that  it  would   be  contrary  to   any  well-

established    principles   of   law   to   disqualify   such   candidates

merely for the  reasons  that they  had  their  relations  working  in

the department.   What is important and  relevant: in  the case is
\

whether  the  members  of the  Selection. Board  were  related  to

any  of  those  candidates  as  a  result  of  which  the  fairness  or

impartiality  of the  selection  can  be  doubted.    Had  it  been  the

case the  issue  raised  would  have deserved  proper examination

in  depth.    But as  the  mat:ter stands we find  it unlikely that the

doctrine  of bias would  be  attracted  in  the  present case merely

for  the  reason  that  few  of  the  candidates  had  t:heir  relations

working in the department, in absence of other facts evidencing

biased  action  on  t:he  part  of  the  Selection  Board.    Admittedly

the  relations  of the candidates  working  in  the  department  had

nothing to do with the Selection Board.

It  has   been   held   by  the  Apex  Court  in   Ashok  Kumar

Yadav's case  (supra) that mere suspicion cannot take the  place

of  proof  and   it  is  not  possible  to  strike  down  the  selections

made  on  the  ground  that  the  evaluation  of  the  merits  of  the

candidates  in  the viva-voce examination  might  be  arbitrary.   It

RIE=
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°    `£`          has   also   been   observed   that  the   Court   cannot   sit   in   the

judgment  over the  marks  awarded  by the  interviewing  bodies

unless  it  is  proved  or  obvious  that  the  marking  is  plainly  and

indubitably arbitrary or affected by oblique motives.

15.                Now passing on to the next point raised by the writ

petitioners  it is  stated  that as  per the  information  gathered  by

the  writ  petitioners the  respondent-department sent two  more

candidates  besides the 28. selected  candidates thereby bringing

the  number of candidates/appoint:ed  to  more than  the  number

of posts that were advertised.   The writ petitioners have raised

doubts on  the bona fides of the respondent-department on  this

account  also.  However,  this  a[]egation  was  vehemently  denied

by the respondent-department.   It was confirmed that no  other

candidate  except  the  ones  selected  and  included  in  the  merit

list was sent subsequently.     It is pertinent to observe that the

writ  petitioners  were  unable  to  substantiate  the  averment  by

producing  any  document showing  such  appointment  in  excess

of the advertised  post.   Therefore, this issue raised  by the writ

petitioners   being   mere   conjecture   has   to   be   rejected   as

baseless.

16.                This  brings us to the  next objection  relating  to  the

irregularity   in   the   medical   examination   of  the   28   selected

candidates.   It was pointed out by Shri Sharma t:hat an  extract

from  the register maintained  by the S.T.N.M.  Hospital,  Gangtok

for OPD patient appended by the respondent-department in the

counter-affidavit  and  marked  as  R-10  does  not  contain  -C.R.

RI=
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a `*``          numbers  of  each  and  every  candidates  who  were  medically

examined.   As  per the said  document one Karma  Eden  Manger

who  was  medically  examined  does  not  find  place  in  selection

list.       Further,  Milan  Kanta  Sharma,  Tulshi  Thapa  and  Durga

Singh  Cintury who were selected and whose names find  place in

the  selection  list  have  been  shown  as  female  candidates  in  R-

10.Itviasalsopointedoutthatadmittedlythroughover-sight

5  or 6  ndedical  papers were  not received  on  7th July,  2oo4 for

which  a

6th  July

have  ta

o the appointment orders had already been  issued  on

2004.    It  is,  therefore,  alleged  that the  respondents

en  the  process  of appointment  so  casually  that  they

have   even   made   the   appointment   on   the   basis   of  wrong

given  by the staff.   It was further alleged that the

had committed   gross   irregularities   by   issuing

alleged lappointment orders on 6th July, 2004  before completing
r

C/A  verification.    In  this  regard,  it  is  appropriate,to  note  that

`ShriJ+.Pradhan,GovemmentAdvocateinreplytotheabove,

very fairly conceded that some of the irregularities  pointed  out

y  learned  counsel  for  the  writ  petitioners  did  occur  in

RI=

the   prbcess   that  continued   after  the  final   selection   of  the
I

candid?tes.      It   is,   however,   his   contention   that   the   whole

se[ect[¢nprocesshavingbeencomp[etedontheapprova]ofthe

merit  list   by  the  State   Government  on  4th  July,   2004   the

irregulirities    pointed    oiit    above    concerning    the    medical

examihation  of the  selected  candidates and  the  issue  of other

appoii!tment  orders  are  irregularities  that  have  occurred  after
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the   process   of  selection  was  completed   and   as   such   these

irregularities  are  curable.       In  support  of  his  submission,  the

learned   iounsel   relied  on  the  decision  of  the  Apex  Court  in

State   of,U.P.   vs.   Harendra   Arora   and   another   reported   in

(2001)   6i  SCC  392.     The  relevant  observation  made  by  the

Hon'ble Court in para  13 of the judgment is as follows:-

"13.  The   matter   may   be   examined   from
another  view   point.     There  may  be  cases  where
there  are  infractions  of  statutory  provisions,  rules
and   regulations.     Can  it  be  said  that  every  such
infraction  would  make  the  consequent  action  void
and/or  invalid?    The  statute  may  contain  certain
substantive  provisiorls,  e.g.,  who  is  the  competent
authority  to  impose  a  particular  punishment  on  a
particular   employee.       Such    provision    must    be
strictly  complied  with  as  in  these  cases  the  theory
of substantial compliance may not be available.   For
example, where a  rule specifically provides that the
delinquent  officer  shall  be  given  an  opportunity  to
produce  evidence  in  support  of  his  case  after  the
close  of  the  evidence  of  the  other  side  and  if  no
such  opportunity  is  given,  it  would  not  be  possible
to  say  that  the  enqiliry  was  not  vitiated.     But  in
respect of many  procedural  provisions,  it would  be
possible     to     apply     the     theory     of    substantial
compliance  or  the  test  of  prejudice,  as  the  case
may   be.       Even   amongst   procedural   provisions,
there   may  be  some  Drovisions  of  a  fundamental
nature   which   have   to   be   comDlied   with   and   in
whose  case  the  theorv  of  substantial  compliance
may not be available,  but the question on  prejudice
may     be     material.     In     respect     of     procedural
provisions  other than  of a  fundamental  nature,  the
theory of substantial  compliance would  be available
and  in  such  cases  objections  on  this score  have  to
be judged  on the touchstone of Dreiudice.   The test
would  be,  whether the delinquent officer had  or did
not  have  a  fair  hearing.    In  the  case  of Rc+sse// v.
Duke  of rvorfe/k  it  was  laid  down  by  the  Court  of
Appeal  that  the  principle  of  natural  justice  cannot
be  reduced  to  any  hard-and-fast  formulae  and  the
same    cannot    be    put    in    a    straitiacket    as    its
applicability depends upon the context and the facts
and circumstances of each case."           [emphasis added]

illE=
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°'*                      tnt)Leiightoftheabovedecisionthequestionthatarises

in  the  pr¢sent  case  is  whether the  irregularities  that  occurred

;uf:n:d:ah::eel:::Ta:ti:e:o:°rynwh::fhti::sest:t[:et:::°nccoo::::i:a::cwe:trhewao:uf:d:fu::

available In  order to  find  an  answer to  the  above  question  a

reference|  to  clause   15   of  the  Standing   Order  and  the  other

;:f::c:o:n:::fan::e:fLr6e'feLr:nacne::::°au;drebperouds:::'th:°:,:::essa::
"15.    Medical  Examination

The  candidates  on  the  panel  will  be  medically
examined  by the  competent  medical  board  in
accordance     with     the     medical     standards
prescribed   by   Government   for  the   post   of
Sub-Inspector in the  Police  Department.

16,      The    candidates    on    t:he    panel    will    fill    the
character  verification                 forms  after  the
final       medical       examination       has       been
completed.

17.     It  must  be  deariy  ensured  that  the  medical
examination   and   filling   in   of  the  verificat:ion
form     DOES     NOT    constitute    an    offer    of
emDlovment.

18.      On     being    found    fit    for    appointment    as
probationary  Police  S.I.  by  the  medical  board
and   on   being   verified   fit,   action   to   comply
with      Government      instruction       prior      to
appointment  may  be  taken  and  only  after all
clearances   are   obtained   should   an   offer   of
appoint:ment be made."

s clear from  the above that the requirement of medical

examination  and  filling  up  of character verification  form  applies

toonlyiuch

B=
candidates who  are  on the  panel  but such  medical

examination  and  filling  up  of the  verification  form  is  not to  be
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taken  as

the   requi

onstitut:ing  an  offer of appointment.   This shows that

ement  of  medical   examination  and  filling   in  of  the
(

verification   form   cannot   be   t:aken

nature  in

No

Apex  Cou

as   being   of  fundamental

the whole  process of selection.

doubt,   Shri   Sharma   relying   on   the   decision   of  the

It  in  A.  P.  Public  Service  Commission  and  another vs.

8.  Sarat qhandra  and  others reported  in  1990  (2)  SCC 669  and

!nager   Govt.   Branch.  Press   and   an;tier  vs.   D.   a.in   the    M

::::i:tp:|nr:P::eesd njont  ::::::  oLn,ysct:e 4f|:a, S::,::tt:::  :i:ht

preparat+ofselectlistbutitlncludesseveralstepsandit

would  not  be  open  to  the  authority  to  say  that one  part  of the

proceedin!s   are   as   per   rules   and   the   other   part   are   not

according

petitioner

Case

to  rules  and  the same win  not cause  prejudice to the

However,   it  is  to   be  noted  that  both  the  above

not seem  to support the contention of Shri Sharma

ure.    What  has  been  laid  down  in  D.  8.  Belliappa's

"according to the  principles underlying section  16 of

:ie:::eew:h:i:1')w:;::I::n:c::Ad;tet:e:remo:::a:t:;;Sd::,n:::r::m°::;::er:tis:sse:i,c::

;:h:;o:r,:;hoain::sr:a:;:::ta°t:::.;o,u:r:]ese::et:toshna:,ok:eh::nfp:r:tt:n::S:0:f:::::e::j`:°::

conducting  examinations,  calling for interview or viva-voce and

preparatio

ja,,.

of   list   of  successful   candidates   begins   with   the
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oT=`
issuance  iof  advertisement  and  ends  with  the  preparation   of

selection |list  for  appointment.    Thus  both  the  above  decisions

are   not  the  authorities  for  the  proposition  that  the  medical   `

examination  which  is  a   process  to  be  undertaken  after  the
I

preparation  of  the  select  list  constitute  essent:ial   part  of  the

selection iprocess.     As   per  the   procedure   prescribed   in   the

Standing I,Order,  the  qiiestion  of  medical  examination   of  t:he

candidate,s arises only after the approval of the selection list by

the  Government  and   it  follows  that  the  process  of  medical
/

examination   does   not   form   essential   part   of  the   selection

process  lr  so  far  as  the  selection   process  does  not  stretch

beyond  preparation  and  approval  of the  select  list.    That  the

absence   |of   medical   report   on   the   file   will   not   vitiate   the

temporary   appointment  would   be   clear  for  the   observation
I

made  by the Apex Court in Ram Lal vs.  union of India  reported

in  (1996))  10  SCC  164.    The  facts  in  that  case  were  that  the

petitioner was an ad  hoc employee with temporary status.    His
I

services vyere terminated  but was reinstated on the termination

being   set  aside  by  the  Court.     Since  there  was  no  medical
I

examination   report  on   the   record   of  the   petitioner  he  was

directed  io  undergo  medical  test and  the  medical  examination

having  been  done  he was appointed  on  regular basis from  the

date  of  reinstatement.    In  the  a-rcumstances,  grant  of  regular
I

status    tb    the    petitioner   with    effect    from    the    date    of

reinstatehent and  not from the date of initial appointment was
I

held to  bS not illegal.
I

I

I
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There  is  no  doubt  that  there  are  some  discrepancies  in

the medical  reports as pointed out by Shri Sharma but it has to

be noted that these discrepancies occurred on account of lapses

on  the  part  of  the  authorities  of  the  S.T.N.M.  Hospital  which

cannot b? imputed I:o the respondent-department.   It has  been

very fairly conceded  by the  respondent-department that some

medical  examination papers were not received or placed on the

file   when   the   appointment   orders   were   issued   and   such

omission took place on account of the emergent sit:uation  faced

by the  department.     The  admission  made  by the  respondent-

departmeht   and   the   emergent   situation   faced    by   it   are

highlighted in para  (a) to (i) of the counter-affidavit as follows:-

``(a,)   The   Director,   North  East  Police  Academy  at

Shillong  had  sent a  nomination  letter for training  of
28  sub-inspectors  at  the  Academy  at  Barapani  to
the  Police  Department,  Government  of Sikkim  with
a  direction that the nominated  sub-inspectors were
required  to  reach  the  Academy  by  15.6.04  as  the
training  was  to  commence  from  the  next  day  i.e.
16.6.04.

(b)     After   the   entire   exercise   of   selecting   the
candidates  was  over,   the   Police  Department  had
processed the file for seeking Government approval
for  the  appointment  to  the  post  of Sub-Inspectors
and  also sending them for training at Shillong.   Due
t:o  various  unforeseen  reasons  as evident from  the
concerned  file,  the  file  was  received  by  the  Police
Department   only   on   4.7.2004   or  5.7.2004   after
obtaining Government approval.

(c)      Since     the     training     period     had     already
commenced,    the    deponent    herein    who    is    the
batchmate of Shri T.  Pachau, I.P.S.,  Director,  North
East Police Academy, Shillong  had made special and
personal     reqtlest    for    taking    the    28    selected
candidates  from  Sikkim  for  training  with  the  batch
which   had   already  started   its  training   from   16th
June,  2004.   Had the department not made special
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request,   the   training   of  these   selected   28   Sub
Inspectors would have been deferred  by a year.

(d)      After   much   hesitation,   the   Director,   North
East  Police  Academy  initially  agreed  to  take  them
latest  by  1.7.2005  and  on  further  special   request
the  Director  agreed  to  take  the  28  selected  sub-
Inspectors for training not later than 9.7,2004.

(e)      Due  to   paucity  of  time  as  evident  here-in-
above       the       deponent        being        the       then
DIG/Headquarters,  had  to  rush  through  process  of
issuing   appointment  orders  and   completion   of  all
other  formalities,  issuance  of  uniform  articles  etc.
and    have   than    sent   to    the   Academy    before
9.7.2004.

(f)       Such  beina  the  situation  it  necessitated  the
deDonent  to   rush  throuah  the   Drocess  of  aettina
medical   examination   of  the   selected   candidates.
The      candidates      were      directed      to       reoort
SuDerintendent  to  STNM  HosDital  on  5.7.2004  for
medical   examination.       On   the   6th   momina   the
results   were   Basted   on   the   Police   Headquarters
Notice    Board    and    also    in    the    Police    Station.
ADDointment  orders  were  issued  in  the  evenina  of
6.7.2004 subiect to C.A. verification.

(g)      It   is   submitted   that   as   Der   the   records
maintained   bv  the  S.T.N.M.   HosDjtal   the   medical
examination     of    all     the     28     candidates     were
conducted  on  6th  Julv.  2004  itself.    A  copy  of  the
0.P.D.  list  dated  6th  July,  2005  wherein  names  of
28    candidates    appear   is    annexed    hereto    and
marked as Annexure R-10.

(h)      Due to  inadvertence  and  oversiaht five or six
medical  reDorts were  recei\/ed  on  7th Juiv.  2004  for
which too the aDt]ointment orders had  a[readv  been
issued  on  6.7.2004.    These  was  Durelv  and  solelv
due  to  wrono  information  aiven  bv the staff of t:he
deDonent  statina  that all  medical  reDorts  had  been
received  on 6th and were in order.

(i)       The  appointment  orders  issued  on  6/7/2004
made    the    appointment    of    28    selected    Sub-
Inspectors   conditional  upon   later  receipt  of  clear
C/A   verification.       Even   though   at   the   time   of
issuance  of appointment order 5/6  medical  reports
had  not been received but it needs to be underlined
that  fitness  reDorts  in  respect  of all  28  candidates
are in order."

ir
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We  would   like  to  place  it  on   record  that  Shri  S.D.   Negi,

D.I.G.  of  Police  (HQ)  who  was  present  in  the  Court  during  the

course  of  the   hearing   assisted   the   Court  in   appreciating   the

situation  in  which  the  whole  mat:ter  had  to  be  rushed  through

as.   stated    in   the   above   paragraphs.       After   explaining   the

situation  Shri  Negi  submiited  that the  merit  list  as  approved  by

the    Government,    the    forwarding    letter   addressed    to    the

Superintendent,   S,T.N.M.   Hospital   for  medical   examinat:ion   of

the  select:ed  candidates,  office  copy  of  the  merit  list  pasted  in

the  Notice  Board  and  the  paper  cuttings  containing  the  results

published  in  the  NOW  and  the  Sikkim  Express  are  intact  on  t:he

file.    It  was  assured  that  t:here  was  absolutely  no  irregularities

in  respect  of  these  papers.    In  order  to  ascert:ain  the  correct

position,   the   confidential   file   bearing   no.15/DGP/SIKKIM   was

produced  before  us for  inspection  on  the  direct:ion  given  by  this

Court.    We  have  perused  the  file  and  on  such  perusal  we  have

been  satisfied  that  there  is  no  evidence  of any  manipulation  of

the  record.   The  record  shows  that the  merit  list was  approved

by  the  Government  on  6th  July,  2004  and  appoint:ment  orders

were  issued  on  9th  July,  2004.    In  view  of this,  we  are  inclined

to  accept the  explanation  given  by  Shri  S.  D.  Negi,  DIG  (HQ)  in

the  matt:er.

The  next  point  raised  by  Shri  Sharma  is  that the  physical

fitness  test  prescribed  for  male  and  female  candidates  being

different    the    whole    selection    process    was    vitiated.        The

submission  of Shri  8.  Sharma  in this  regard  is that the standard
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prescribed  for the female candidates were more lenient/relaxed

than  that for the  male  and  as  such  it cannot  be  said  that the

female candidates cqmpeted with male candidates jn the whole

selection  process.   Aqmittedly, the physical standard prescribed

were    different    fori    male    and    female    candidates.         The

respondent-department   sought:   to   justify   the   difference   in

treatment on the ground that the different standard  prescribed

for male and  female candidates had  to  be adhered  to  in terms

of the  Standing  Order which  were  meant  for  ensuring  gender

justice.   A perusal of the related Standing Order shows that the

standard   prescribed  for  male  and   female  candidates   in   100

mtrs.  race,  1500 mtrs. race, high jL]mp, long jump and shot put

were  different  for  female  candidates  and  to  this  extent  the

submission  of Shri  8.  Sharma  is factually correct.    However,  it

is  I:o  be  noted  that  such  a  preferential  treatment  in  favour  of

female is permissible under the law.   It is apparent that lack of

sensitivity   towards   gender   issiies   lies   at   the   root   of   the

apprehension  that the  reasonable difference  maintained  in .the

prescribed  standard  for male  and  female  candidates  strikes  at

the  root of the equality clause of the Constitution.   We  hope  it

were  realised  by  now that the  preferential  treatment  in  favour

of  the  women  is  not  based  \on  the  sex  discrimination  but  on

social  facts attached to women as a class.   It is for this  reason

that  Article  15(3)  of the  Constitution  pemits  special  provision

for  women   and   children.     It  may   be  well  to   note  that  this

provision  has  been  widely  resorted  to  and  has  been  the  basis
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for a  number of legislations that have been made for achieving

gender justice.    In  this  regard,  the  observation  made  by  the

Apex Court in Govt.  of Andhra Pradesh vs.  P.  8. Vijaykumar and

another reported in AIR 1995 SC 1648 is apposite.

"The  insert:ion  of  clause  (3)   of  Article   15   in

relation  to  women  is  a  recognition  of the  fact  that
for  centuries,   women   of  this  country  have   been
socially   and   economically   handicapped.      It   is   in
order        to         eliminate        this        socio-eco nomic
backwardness of women and to empower them in a
manner  that  would   bring  about  effective  equality
between   men   and   women   that   Article   15(3)   is
placed  in Article  15.   It:s object is to strengthen  and
improve the status of women.   An important limb of
this   concept   of   gender   equality   is   creating   job
opportunities for women.   To say that under Article
15(3),   job   opportunities   for   women   cannot   be
created  would  be  to  cilt  at  the  very  root  of  the
underlying inspiration behind this Article."

Viewed  in  the  above  light  it  becomes  obvious  that  the

provision   prescribing   different  standard  for  male  and  female

candidates  in  the  related  Standing  Order  is  intended  more  to

achieve gender equality than discrimination  based  on sex.   The

provision in our considered view serves to advance the cause of

gender justice  rather than. hinder it by operating  as  a  vitiating

factor.        It   thus   follows   that   the   difference   in    standard

prescribed   for   male   and   female   candidate   in   the   different

physical tests does not vitiate the selection process.

17.                One  of  the  pertinent  points  raised  by  the  learned

counsel  for  the  writ  petitioners  which  is  yet  to  be  dealt  with

relates t:o  non-compliance with the new reservation  policy.   The

contention of Shri  Sharma in this regard  is that as per the new

ir
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reservation   policy   (under  section   3.1.3)   the   reservation   has

been done in the following manner:-

4.

18.

S.T'

SC

OBC

ECO weaker class belonging
to unreserved communities
below poverty line

Merit ]oca] with Sikkim Subject
Certificate of Identification

-           310/o

-          6 0/a

-           210/o

-          110/o

-          310/o

In  view  of  the  above  reservation  policy,   it  is  the

contention of Shri Sharma that the allocation of the seats in the

advertisement    is  ,illegal    as    it   failed    to    take   account    of

economically weaker class.     Besides, the allocation of seats for

Scheduled Tribes and most Backward classes differs from  each

other  though  both  categories  have  31%  reserved.      Similarly

the  allocation  of seats to the Scheduled  Castes is de  horse the

rules.   Further, as the reservation apparently exceeds 50%   the

new  roster  is  ag.ainst  the  well-established  law.     Denying  the

above  contention  the  respondent-department  pointed  out  that

the   reservation  policy  referred  to   and   relied   on   by  the  writ

petitioners   have   since   been   superseded   by   notification   no.

67/GEN/DOP  dated  19th  September,  2003.     According  to  the

respondent-department  the  allocation   of  seats   made   in   the

advertisement  had  been  done  as  per  100  point  roster  giving

effect  to  the  policy  adopted  by  the  Government  for  providing

adequate    representation    to    different    class    of    people    in

Government    service    in    terms    of    the    above    notification
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no.67/GEN/DOP    datecl     19th    September,    2003    read    with

notification no.98/GEN/DOP dated  15th November, 2003.

A  perusal  of  the  above  notification  shows  that  all  the

earlier  orders/notifications  issued   on   the  subject  were   duly

superceded vide clause 6 of the notification.

The  relevant  portion  of  the  notification  no.67/GEN/DOP

dated  19th September, 2003 reads as follows:-

"3.     Now, therefore the Governor hereby declares,
that: the Nepalese Communities of Sikkimese origin,
belonging to Bhujel, Dewan, Gurung, Jogi,  Kirat Rai,
Manger,    Sunuwar    Mukhia    and   Thami,    as   J!4Qs!
Backward  Classes  and  those  belonging  to  Bahun,
Chettri,   Newar   and   Sanyasi   as   Other   Backward
Classes for the  purpose of resel`ration  in  posts and
services to  be filled  up  by direct recniitment under
the      State      Government      and      Public      Sector
undertakinas.

4.        And,   Now,   therefore   the   Governor,   hereby
approves   the   reservation   for   all   the   Sikkimese
Communities in posts and services to be filled up by
direct recruitment under the State Government and
Public     Sector     undertakings     as     follows     with
immediate effect: -

(i)       ScheduledTribes
(List of communities notified vide
Government of India notification
No.18(3)Home/73 dated:6-7-1978
and notification No: 17/Home/2003
Dated  5-4-2003.

(ii)      Scheduled castes

(iii)     Most Backward classes
(Bhujel,  Dewan, Gurung, Jogi,
Kirat Rai, Manger, Silnuwar
Mukhia and Thami)

(iv)     Other Backward classes
(Bahun, Chettri, Newar and Sanyasi)

5

-    330/o

-    060/a

-    210/o

-    140/a

The reservation  provided for Women,  Persons

.^   .-:..;-

ir
with   disability  and   Ex-Servicemen  with   30%,  3%
and   3%   respectively  under  horizontal  scheme  of
reservation  will  continue  as  usual.     However,  2%
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reservation   for   sports   persons   and    artisans   of
excellence   will   also   be   added   to   this  scheme   of
reservation.

6.        To     this     extent,     all     the     earlier    Order/
Notifications    issued    in    this    regard    shall    stand
superseded.    However,  posts already advertised  on
the  basis  of earlier  Notification  shall,  however,  not
be  affected  and  shall  continue  to  be  governed  by
the earlier Notification on the Subject."

The  provision  made in the above  notification  thus  seems

t.o   have   taken   care   of   the   economically   weaker   class   by

declaring them as MBC and reserving 210/a of the post for them.

Since   question   has   also   been   raised   regarding   non-

adherence   to   100   point  roster,   it  is   necessary   to   make   a

reference to  the  relevant notification  in this  regard  as well  but

before doing that it is useful to notice the reservations as given

jn the advertisement calling for applications.

As per the advertisement the reservation for the different

categories was shown as fo]]ows:-

S'. No. NAME oF THE pOs.r

Sub-Irispector
CA;TEGOHy                       NO OF POST

S.T.                                       06

S.T.  Owomen)                    03

M.B.C.                                        05

M.B.C.  (Women)                01

0.B.C.                                     02

0.B.C.  (Women)                01

S.C.                                          02

Unreserved                         06

Unreserved (Women)     02

rota I            28

a
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In  order to  have an idea  of the different points allott:ed  in

the   roster   for   the   above   reserved   posts,   it   is   useful   to

reproduce  para  (k)  and  (i)  of the  counter-affidavit which  is  as

follows:-

"(K)   It  is  also  pertinent  to  mention  here  that  the

Civil    Police,    Vigilance    Police,    Indian    Reservati6n
Battalion Police Force and Sikkim Armed  Police have
been    amalgamated    into    one    cadre    with    the
implication  that there will  be a common  recruitment
and  common  posting.    In  view  of  the  above,  the
roster application for the posts of Sub-Inspectors in
these  forces   have  been  st:arted   from   Point  No.1.
Accordingly,   the  following   points  was  allotted   for
the 28 posts:-

CATEGORY

ST

ST (Women)

M.B.C.

M.B.C.  (Women)

O.B.C.

O.B.C.  (Women)

S.C.

Unreserved

unreserved (Women)

ROSTER POINT NO. N0 0F POST

2, 7,12,16, 22, 25               06

10,19, 28                                   03

3, 9,18, 24,  27                       05

1501

6' 20                                          02

1301

5' 23                                           02

1, 4,11,14,17,  26                06

8, 21                                              02

Tota I            28

19.

(i)       The  Police  Department  sought  assistance  of
Department  of  Personnel,   Government   of  Sikkim
with  regard to roster application of 28 posts of sub-
inspectors   to   be   filled   up   by   direct   recruitment
through competitive examinatr-on."

Now, the notification  bearing  no.98/GEN/DOP dated

15th  November,  2003 which deals with  100  point roster for the

purpose   of   implementation   of   reservation   quota   in   direct

recruitment      in      pursuance      of     the      above      notification

no.67/GEN/DOP  dated  19th  September,  2003  may  be  noticed.

In   para   2   of  this  notification  the  specific  points  have   been

off
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indicated   showing   the  post  to   be  reserved  for  the  different

categories.    Para  3  which  is  relevant for  the  present  pilrpose

may be extracted as follows:-

"3.     The  Governor  is   hereby  further  pleased   to

prescribe the following guidelines for t:he purpose of
implementation  of the aforesaid  reservation  Quota,
namely:-

(1)      If   a   reserved   Vacancy   remains   unfilled   for
want of a suitable reserved community candidate,  it
is  to  be  carried  forward  to  subsequent  recruitment
years   subject  to   the   condit:ion   that   it   does   not
become  three  recruitment  years  old  which  is  the
maximum      period      for      carrying      forward
reservations  from  year  to  year  and  thereafter
lapses.    Therefore,  in  order to  save  the  lapsing
the      reservation,      the      oldest      carry      forward
reservation should be accommodated first.

(2)      The  Model   100   Point  Roster  System   is  like
steps  in  a  ladder.     While  notifying  vacancies  the
consecutive   points  in  the  roster  should   be  taken
into    account   without   leaving    any   gap.       Fresh
recruitment should  start from the  point next to the
point at which previous recruitment actually ended.
(3)     The  roster  svstem  shall  be  applied  in  direct
recruitment   appointments    in    each    cateaory   of
]2QS±S±   For example,  grouping  of posts from  LDC to
UDC   or  JAC   to   Accountant   or  vice-versa   is   not
permissible.

(4)      Separate merit list on the basis of the written
examination  and/or interview shall  be  prepared  for
each  category  of  candidate  for whom  reservations
are  made.    Appointment to  the  post  reserved  shall
be  filled   up   by  the   candidates  of  the   concerned
category as per the merit list.

(5)     Wherever   direct    recruitment    process    had
commenced   by   advertisement   prior   to   issue   of
Notification  No.67/GEN/DOP dat:ed:  19.9.2003,  they
shall be dealt with under the old system.

(6)     The  posts  which  have  been  carried  forward
under the old system shall stand carried forward.

(7)      Citizens   claiming   the   benefit  of  reservation
should  submit  certificate  of  SC  and  ST  issued   by
authorized  officer and for MBC or OBC issued  by the
officers  authorized  under  Notification  No.3/WD/95
dated 6th June, 1995."

a  ?-?.
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3$              2o.                 Another  notification   relevant  in   this   regard   is  the

notification  no.99/GEN/DOP  dated  17th  November,  2003  issued

by the Government fixing the roster point for implementation of

30%   reservation  for  women,   3%  for  ex-serviceman,   3%  for

person  with  disabilities  and  2%  for sports  persons  and  artisans

of     excellence     in     jobs     in     each     categories     by     way     of

implementation     of    t:he     policy     laid     down     vide     not:ificat:ion

no.67/GEN/DOP dated  19th  September,  2003.

21.                 As  can  be  seen  from  t:he  above,  t:he  28  vacancies

that  were  filled  up  were  taken  from  roster  point  1  to  28  after

amalgamation     of     Civil     Police,     Vigilance,     Indian     Reserve

Battalion  Force  and  Sikkim  Armed  Police  into  one  cadre.    It  is

obvious  that  after  such  amalgamation  of the  different  services

there  will  be  a  common  recruitment  and  common  postings.    On

a    perusal    of   the    reservation    of   posts    done   for   different

categories in  the  light of the  relevant Government Notifications,

we   find   that   the   reservation   made   and   t:he   roster   points

adopted  by the  respondent-department are  in  keeping  wit:h  the

new  policy  adopted  by  the  State  Government  vide  notification

no.67/Gen/DOP dated  19th September,  2003.   It is,  of course,  a

different  question  if the  new  reservation  policy  declared  by  the

Stat:e    Government    is    against    the    established    law.        The

contention  of Shri  Sharma  is that the  reservat:ion  in  the  instant

*,/

case   apparently  exceeds   50%   as  such   it  is   bad   in   law.     In

support   of   the   contention   t:hat   the   total   reservation   cannot

exceed  50°/o,  the  learned  counsel  relied  on  the  decision  of the

a
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Apex  Court  in  Indra  Sawhney  vs.  Union  of  India  and  others

reported  in  AIR  1993  SC 477  which, i.nfer a/f.a,  lays  down  that

the  reservation  contemplated  in  clause  4  of Article  16  of  the

Constitution should  not exceed  500/o.`  On this point reliance was

also  placed  by the learned counsel on the decision of this Court

in  Bina  D.  Sharma vs. State of Sikkim in Writ Petition  No.566 of

1998  decided  on  12th July,  1999.   In this decision,  the  Division

Bench   of   this   Court   taking   the   view   that   the   reservation

exceeds   50%   because   on   the   roster   point   first   and   third

vacancies  have  been  ear-marked  for  reserved  category  held

that   the   model   100   point   roster   needs   to   be   modified   or

scrapped.   However,  on appeal filed  by the State of Sikkim the

Hon'ble  Supreme  Court  set  aside  this  judgment  leaving   the

question ,of  law  open  to  be  decided  in  appropriate  case.    The

submission  made  by the  learned  Government Advocate  on  the

basis  of the judgment  of the  Supreme  Court  is that the view

taken  by  this  Court  in  the  above  cited  case  having  been  set

aside the  100  point roster has to  be taken  as valid  as of now.

Thus denying that the new roster is against t:he well-established

law it was submitted  by the learned Government Advocate that

assuming  but not admitting that the  reservation  in the  present

case  exceeds  50%  the  same  was  permissible  in  law.    It  has

already  been  noticed above that the reservation and the  roster

points followed  by respondent-department are as per the policy

adopted by the State Government.

-`..

+
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It is also to be noted that the notification  relied on  by the

writ   petitioners   has,   as   already,   stated   above,   been   duly

superseded  and  it  is  hardly  necessary  to  observe  that  non-

comp[iance  of  the  provision  of  a  notification  which  has  been

duly superseded entails any violation and  brings in any infirmity

in the action.   It is further to be noted that the new notification

under which  the  reservations were made and  the  roster  points

were   followed   are   not   themselves   in   challenge   in   these

proceedings.      Had   they   been   in   question   the  matter   could

certainly   have   been  examined   in   depth.     Therefore,   in   our

considered  view  non-allocation  of any  reservation  in  favour  of

economically weaker class in the advertisement notice does not

vitiate the selection it 7.nasmuch as it is  in  conformity with  t:he

new reservation policy.

22.                Having  thus  dealt with  the  main  points  raised,  we

may   now   take   i]p   some   of  the   additional   points.      Shri   8.

Sharma  also  submitted  that since  a[[  the  petitioners  had  done

well  and  some  of them  were  more  qualified  than  many  of the

respondents,  the  respondent-department  may  be  directed  to

appoint them  also.    Reliance  was  placed  in  the decision  of this

Court   in   Khil   Burna   Gurung   vs.   State   of  Sikkim   &   Others

randered  in  Writ  Petition  No.6  of  1994  decided  on  15th  March,

1995.   The last paragraph of the judgment which was relied  on

for the submission that if situation warrants the High Court can

order for appointment of the petitioners is as follows:-
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23.

``10.   It cannot be denied that the Government  has

inherent  power to  review  it's  administrative  orders
more   so,   when   admittedly   a   mistake   has   been
committed.  The  Government  cannot  be  bound  by
the  rules  and  restrictions  of judicial  procedure  that
unless  there  is  specific  power  to  review,  it  cannot
review   it's   earlier  orders.      It   is   only  when   the
Government   is   exercising    quasi   judicial    powers
vested  in them  by stat:ute that such an argument js
available.    The  principle  that  the  power  to  review
must  be  conferred  by  statute  either  specifically  or
by    necessary    implications    is    not    applicable    to
decisions  purely  of  administrative  nature.     If  the
administrative  decisions  are  ieviewed,  the  decision
taken  after  review  are  always  subject  to  judicial
review  on  all  grounds  on  which  an  administrative
decision   may   be   questioned   in   a   Court.       The
Government   is   expected   to   follow   all   statutory
requirements  and  also  observe  principle  of  natural
justice where rights of parties are affected.   "
'A  perusal  of the judgment in  detail would  however

show that the facts of the case were not identical to the present

case in  hand.   In the case cited above, the petitio`ners were left

out  of  the  merit  list  on  account  of  mistake  in  calculation  and

compilation  of  marks  awarded  in  written  test  as  well  as  the

viva-voce  test through  over-sight.    It was  in  view  of this  that

the  Court had  come to the conclusion that a  grave justice  had

been done to the petitioner Khil BLlrna Gurung and  Hem  Raj  Rai

and  since  the  final  disposal  of  the  writ  petition  was  likely  to

take more time and the training course of the DSP to which the

petitioners   were   supposed   to   join   had   already   started   an

interim    order    was    passed    by    the    Court    diredeing    the

Government to send t:he two  petitioners for joining  the training

course  of  DSP  in  the  Police Training  College,  Phillour,  Punjab.

I  While passing the direction, it was observed as follows:-

RI=
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``9 ...................     High   Court  has  wide  powers   under

it's  inherent  extra-ordinary jurisdiction  under Art:icle
226  and   once  the  Court  is  satisfied  that  injustice
has  been  done,  it  is  it's  duty  to  undo  that  injustice
and  not  to  allow  perpetuation  of  injustice.      No  rule
or    technicalities    can    stand     in    the    way    while
exercising   such   discretionary   power   under   extra-
ordinary  jurisdiction   t:o   render  ].ustice.      Grant   of
relief  is  wit:hin  the  discretionary  power  of the  Court
and  even   if  it  has  not  been  asked  for  specifically,
the   Court   can   mould   the   relief  having   regard   to
germain  and  relevant facts  and  circumstances.   The
discretion    of   course    has    t:o    be    exercised    with
circumspection,   consistent  with  justice,  equity  and
good  conscience.    The  Court  must  have  regard  for
all  the  relief and  must  look  at  the  substance  of t:he
matter and  not its forms."

No  doubt,  we  are  in  respectful  agreement  with  the

above  observation  of the  Court.    What  we  are  unable  to  agree

with  the  submission  of the  writ  petitioners  is  that  this  Court  in

exercise    of   the    wide    powers    can    direct   the    respondent-

department  to  appoint  the  petitioners  in  the  present  case  as

well  since  they  are  similarly  situated  with  the  respondents.  The

practice  of  passing   necessary  favourable  orders  in   respect  of

persons similariy situated  as a  respondent  has  been  deprecated

by  the  Apex   Court  in   Chandigarh  Administrat:ion   and   another

vs.   Jagjit   Singh   and   another   reported   in   AIR   1995   SC   705.

Paragraph   8  of  the  judgment  which   highlight  the  situation   in

which   the  guidelines   had   to   be   laid   down   may   be  quoted   as

follows:-

``8.      We  are  of the  opinion  that  the  basis  or

the  principle,   if  it:  can   be  called  one,  on  which  the
writ  petition  has  been  allowed  by  the  High  Court  is
unsustainable   in   law   and   indefensible   in   principle.
Since  we  have  come  across  many  such  instances,
we  think  it  necessarv  to  deal  with  such  Dleas  at  a
little  lencith.    Generallv  sneakina,  the  mere  fact that
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the   respondent-authority   has   passed   a   particular
orcler    in    the   case   of   another    person    similarly
situated  can  never be the ground  for issuing  a  writ
in    favour    of    the    petitioner    on    the    plea    off
discrimination.     The  order  in  favour  of  the  other
person  might be  legal  and  valid  or it might  not  be.
That  has  to  beinvestigated  first  before  it  can  be
directecl to  be followed  in the case of the petitioner.
If the order in favour of the other person is found to
be contrary to law or not warranted in the facts and
circumstances  of  his  case,  it  is  obvious  that  such
illegal   or  unwarranted  order  cannot  be  made  the
basis  of  issuing  a  writ  compelling  the  respondent-
authority to  repeat the illegalit\/ or to  pass  another
unwarranted     order.         The    extra-ordinary    and
discretionary   power  of  the  High   Court   cannot   be
exercised  for such  a  purpose.    Merely  because  the
resporident-authority     has     passed     one     illegal/
unwarranted   order,   it  does   not   entitle   the   High
Couit   to   compel   the   authority   to   repeat   that
illegality    over    again    and    again.        The    illegal/
unwarranted  action  must  be  corrected,  if  it  can  be
done   according   to   law   -   indeed,   wherever   it   is
possible,   the   court  should   direct  the  appropriate
authority     to     correct    such     wrong     orders     in
accordance  with   law   -   but  even   if  it  cannot   be
corrected,  it is difficult to see how it can  be made a
basis  for  its  reDetition.     By  refusing  to  direct  the
respondent-authority   to   repeat   the   illegality,   the
court  is  not  condoning  the  earlier  illegal  act/order
nor can  such  illegal  order constitute the  basis for a
legitimate complaint of discrimination.   Giving effect
to such pleas would be prejudicial to the interests of
law    and    will    do    incalculable   mischief   to    public
interest.   It will be a  negation of law and the rule of
law.   Of course,  if in case the order in favour of the
other  perison  is  found  to  be  a  lawful  and  justified
one   it  can   be  followed   and   similar  relief  can   be
given   to   the   petitioner   if   it   is   found   that   the
petitioner's   case   is  similar  to   the   other   person's
fase±  But then why examine another person's case,
in  his  absence  rather  than  examining  the  case  of
the  petitioner who  is  present  before the  court  and
seeking  the  relief.    It  is  not  more  appropriate  and
convenient   to   examine   the   entitlement   of   the
petitioner before the court to the  relief asked  for in
the  facts  and  cirournstances  of  his  case  than  to
enquire  into  the  correctness  of the  order  made  or
action  taken  in  another  person's  case,  which  other
person  is  not  before  the  Court  nor in  his  case.    In
our   considered   opinion,   such   a   course   -   barringir
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25.

exceptional  sit:uations  -  would  neither  be  advisable
nor   desirable.      In   other   words,   the   Hiah   Court
cannot  ignore  the  law  and  the  well-accepted  norms
aovemina  the  writ iurisdiction  and  sav t:hat  because
in  one  case  a  Darticular order  has  been  Dassed  or a
Darticular action  has  been  taken,  the  same  must  be
repeated  irrespective  of  the  fact  whether  such  an
order   or   action   is   contrary   to   law   or   otherwise.
Each   case   must   be   decided   on   its   own   merits,
factual  and  leaal,  in  accordance  with  relevant  leaal
DrinciDles.   The  orders  and  actions of the  authorities
cannot    be    equated    to    the    judgments    of    the
Supreme  Court  and   High   Courts   nor  can  they  be
elevated    to    the    level    of    the    precedents,    as
understood   in   the   judicial   world.       (What   is   the
position  in  the  case  of orders  passed  by  authorit:ies
in  exercise  of their quasi-judicial  power,  we  express
no  opinion.    That  can  be  dealt  with  when  a  proper
case arises)."

The  basis  on  which  Shri  Sharma  made  the  above,

prayer  is  t:hat  the  writ  petitioners  did  very  well  in  the  written

test  and   having   done  equally  well   in  the  viva-voce  test  they

were   confident  that  they  will   get  selected.     Even   though  the

claim   of   the   petitioners   that   they   have   had   very   genuine

expectations  cannot  be  refut:ed  in  absence  of  any  material  to

the   contrary   it   may   be   noticed   that  the  very   logic  that  the

candidate  who  fares  well  in  the  written  test  will  also  do  equally

well  in  the  viva-voce  test  is,  to  say  the  least,  fallacious.    Had  it

been   so,   there  would   be   no   place  for  viva-voce  test   in   the

selection   process.     It  goes  without  saying  that  in   a   selection

process  comprising  of written  examination  as  well  as  viva-voce

test  like  t:he  present  one  the  well-recognised  selection  method

would   permit   only   the   persons   who  top   in   aggregate   to   be

selected.
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26.                Therefore, we are of the opinion that no such  order

directing  the  respondent-department to  appoint t:he  petitioners

can be justified in the facts and circumstances of the case.

27.                The writ petitioners' apprehension that the selection

process  was  not  at  all  fair  is  also  based  on  the  fact  that  the

Selection     Board     recommended    the    names    of    only    28

candidates,  i.e„  the  exact  number of vacancies  to  be  filled  up.

The  question  that  arises,  according  to  the  learned  counsel,  is

"as  to  how  the  Office  of the respondent  no.2 was  sure that  all

the   so-called   candidates   wj[l   qualify   in   the   Medical   Fitness

Examination Test:".   It was his contention that since there would

be  no  certainty  that  all  the  28  selected  candidates  will  get

through the medical test some more names ought to have been

recommended.    We find  the  contention  of the  learned  counsel

contrary to the norms laid  down  in the Standing  Order.   Clause

14  of the said  Standing  Order lays down  that ``a  merit list shall

be  prepared  on  the  basis  of  the  total  marks  obtained  by  the

candidat:es  in   (a)   physical   efficiency  (b)  written  test  and   (c)

interview   and   a   panel   of  names   recommended   as   per   the

number  of vacancies.    No  waiting  list will  be  maintained".    In

view of such  clear norms,  the question of the selection  process

being   arbitrary   on   account   of   recommendation   of   only   28

names cannot arise.

28.               Therefore, what emerges from the above discussion

is   that   none   of  the   apprehensions   entertained   by   the   writ

petitioners   are   founded   on   legitimate   grounds.       The   writ

RI=
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petitioners   have   not   succeeded   in   showing   violation   of   any

statutory provision  nor of the  principles of natural justice which

would   amount   to   infraction   of   the   equality   clause   of   the

Constitution  or  any  of  the  fundamental  rights  guaranteed  by

the  Constitution.    We  have  already  indicated  above  that  there

has  been  substantial  compliance of the requirement of rules in

the    whole    selection    process    and    irregularities    admittedly

committed  by the respondent:-department would  not vitiate the

selection  so  as to  make  it: void  or invalid.    It  has  been  held  byr_-
the Apex Court in Joginder Singh and others vs.  Roshan  Lal and

others   (2002)   9  SCC  765  that  if  the  Committee   has   been

properly  constituted  and  the  post is advertised  and  a  selection

process  known  to  law  which  is  fair to  all,  is  followed,  then  t:he

High   Court  will   have   no  jurisdiction  to  go   into  the  question

whether the  Departmental  Selection  Committee  conducted  the

test properly or not when there is no allegation of rna/a rides or

bias  against  any  member of the  Committee.    |t  has  also  been

observed that the High Court in exercise of its jurisdiction under

Article  226  of  the  Constitution  is  not  supposed  to  act  as  an

Appellate   Authority   over   the   decision   of   the   Departmental

Select:ion Committee.

29.                The   case   of   the   writ   petitioners   may   also   be

considered   from   another   point   of   view.       Admittedly,   the

petitioners    participated    in   the   entire   process   of   selection

without  any  protest and  have  chosen  to  question  the  mode  of

recruitment only after having failed to qualify.   It is well-settled

\L-
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that  when  once  a  candidate  has  appeared  in  the  interview  for

recruitment to the post on the basis of interview he has no right

to  challenge  the  mode  of  recruitment  followed  by  the  Board.

Reference  in  this  regard  may  be  made  to  the  decision  of  the

Apex  Court  in  Om  Prakash  Shukla  vs.  Akilesh  Kumar  reported

in AIR  1986 SC  1043.

30.                 For  the  reasons  stated  above,  we  find  no  grounds

to  strike  down  the  selections  of  the  respondent  nos.  5  to  32

already  made  by the  Department of Police,   However, we direct

the  State-respondents  authority  to  conduct  medical  tests  and

character verifications  of those  private  respondent  Nos.5  to  31

afresh to meet the ends of justice and further made it clear that

the  appointment  of these  private  respondents  in  the  posts  of

Sub  Inspector shall  be  subject to  the  outcome  of such  medical

test and  character verification.

Accord,ng,y,thewritpetltlon,sd,sin,EL

( A. P. Subba )
Judge
23.06.2005

N.S. Sinah, CJ(Acta.I.

31.                 While  concurring  with  the findings and  observations

made   by   my   brother  Justice  A.   P.   Subba,   I   would   add   the

following  observations:  -

32.                 It is well  settled that it is  not the function  and  duty

of  the  Court  to  hear  appeals  over  a  decision  of  the  Selection

Committee    and    to    scrutinise    the    relat:ive    merits    of   the

`.\cpr,
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candidates.   Whether the candidates are fit for a  particular post

or  not   has  to   be   decided   by  the   duly   constituted   Select:ion

Committee  which   has  the  experience  on   the  subject  as  the

Court has no such expertise.   However,  it is made clear that the

decision   of  the  Selection   Committee  can   be  interferred  with

only  on  limited  grounds,  such  as  illegality  or  patent  material

irregularity    in    the    constitution    of   the    Committee    or    its

procedure  vitiating  the  selection,  or proved  malafides  affecting

the  selection.   At this st:age,  I  hereby  recall  the  decision  of the

Apex  Court  rendered  in  Dalpat Abasaheb  Solunke  vs.  Dr.  a.  S.

Mahajan  AIR  1990  SC 434.    Apart from  that,  it  is  also  open  to

the  Court  to  review  or  to  interfere  where  the  facts  taken  as

taken  as  a  whole  could  not  logically  warrant the  conclusion  of

the decision  makers, but in the case in  hand, we are of the view

that  the  Selection   Committee  with   it:s  expertise  selected  the

candidates   and   selection   process   was  duly  approved   by  the

appropriate  authority  and  as  such  there  is  no  infirmity  in  t:he

decision  making  process  of the  selection.    However,  it  is  seen

from  the  available  records  t:hat  there  are  minor  omission  and

commission  on  the  part  of the  medical  officers  concerned  who

examined   the   select:ed   candidates   by   showing   three   male

candidates-as  female  candidates  in  the  medical  report/papers.

According   to   us,   such   omission   and   commission   and   minor

discrepancies  in  the  medical  report  shall  not  affect/vitiat:e  the

selection  process as the same is curable, for which we hold that

the appointment of the concerned  private respondents/selected

•.\cgiv
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candidates shall  be sub].ect to fresh  medical  tests and charact:er

verifjcat:ions which  shall  be  done  by the authority concerned  as

early as possible preferably within  one  month from today.

33.                For the  reasons  and  observations  made  above,  we

are  of the  view  that the  writ  petitioners could  not  make  out a

case   t:o   ].ustify   the   interference   with   the   related   select:ion

process.    In  the  result,  the  Writ  Petition  js  devoid  of merit and

accordingly, it js dismissed,  but,  no order as to costs.

":si#
Chief Jus_±i_fe_ (Acting)

23.OG.2005
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