CRIMINAL REVISION PETITION-_-,NO._Z OF 2005

(Arising out of the Impugned orders dated 10t March,
2005 passed by Shri B. C Sharma, Chief Judicial
Magistrate (South & West), Nariichi (1/C) in Criminal
Misc. Case Nos.27 and 28 of 2005)

State of Sikkim Petitioner _
versus

Utpal Dorjee Yongda,
R/o Tikjuk, Gayzing,
West Sikkim. Respondent/Accused

AND

CRIMINAL REVISION PETITION NO.3 OF 2005

i State of Sikkim . . ewee. Petitioner
,

versus

%

Pawan Minda, . (

+.
v

willn
S/0 Late Gopiramﬂ f};gﬁlg-nda,

s wd Wy

Melli Bazar, f
South Sikkim. Respondent/Accused
For the State petitioners : Shri 3. B. Pradhan, Public
. Prosecutor.
For the respondent accuseds ! Messrs K, T. Bht}tia assisted by B.
R. Pradhan.

PRESENT: THE HON'BLE MR. JUSTICE A. P, SUBBA{ JUDGE,

Last date of hearing : 6 April, 2005,

' % DATE OF ORDER : 15™ APRIL, 2005,

; ORDER: -

A. P. Subba,:J.
! Since facts of the ébov;g.j revisiorfl petitions are

tes
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4k . .
similar and the question of law ralsekd“gby the petitioner in both
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the petitions are also identical they aré heard together and

being disposed of by this common order.

2. In both the Criminal Revision Petitians filed by the
State of Sikkim under section 397 read with sections 439/482
of the Cnmmal Procedure Code, 1973, the impugned orders
dated 10t March, 2005 passed by Shri B. C, Sharma, District &
Sessions Judge South & West, Namchi in h:s Capacity as in-
charge of the Court of the Chijef Judlc:al Maglstrate South &
West, Namchi in Criminal Misc, Case no. 27 of 2005 Utpal
Dorjee Yongda VS. State of Sikkim and Cnmmal MISC Case no.
28 of 2005 Pawan Minda vs, State of Sikkim are the subject
Mmatters of challenge.
3. As per the facts Set out in the above two Criminal
Revision Petrtlons both the réspondent accuseds were arrested
following the written FIR lodged by the Revenue Officer,
Namch: Sub Division, South district, Namchi. In the written FIR
lodged on 7"' March, 2005 with the Officer 1n- -Charge, Namchj
Police Statlon the Revenue Officer alleged that on going
through the records at the Office of the Regrstrar South district
he found that the land bearing plot no. 122(P) srtutated at Melll
block was regxstered in the name of Shri Utpal Dc;lrjee Yongda
of Gayzing on 2 March, 2005 by forguﬁg s:gnature of Revenue
Supervisor in the spot verification report and the same wasg
later on cancilled It was also found by him that the names of

Shri Pawan Minda, Shri Dhurendra Prajapati and Shri Surjay

{
I

.
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report. It may be noted that Shri_Utpal Dorjee Yongda is the
respondent accused in Criminal Revision Petition no.2 of 2005
and Shri Pawan Minda is the respondent accused intCriminaI»
Revision Peption no.3 of 2005,

4. On the basis of the above information, Namchi
Police StaE'ion Case no.24(3)05 dated 7t March, 2005 was
registered under sections 420/468/471 read with section 34 of -

the Indlan ,Penal Code against the respondent accuseds and

others and the investigation was taken up.

5. AN course of the investigatjon,, the respondent
accused Utpal Dorjee Yongda and Pawan Minda were arrested
on gt March, 2005 and were produced before the ChIEf Judicial
Maglstrate South & West (in-charge) at Namchl on 10t March,
2005 On the remand application filed by the IO the Chief

s

\iudlcral Maglstrate South & West (in-charge) remanded the
/

ccused persons till 14“‘ March, 2005. On the same day, i.e.,
on 1Q% March 2005 after the remand orders were passed the
Chief Judncral Magistrate, South & West (in- charge) took up

hearing of the bail applications ﬁled by the respondent accuseds

on the pervious day, i.e., the gt March, 2005 under section 437

H ri T ¥
of the Crrmmal Procedure Code and released them on bail.

4

6. The Case put forward by the State petitioner before
the learned Court during the bai hearing was that the

investigation having just begun was yet to be completed and

certain important documents relating to the said transaction
i
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submissions made: by the parties and also on, consideration of
the ‘entire facts and circumstances of the case’ came to the

conclusion that it was a fit case for grant of bail and accordingly

3

released the respondent accuseds on bai under certain terms

and conditions, namely, that they shall report to the I1.0. of the

case as and-when required, that they shall not enter within the

o oo

territorial jurisdiction of the South district and that they shalj

H

not temper ‘with the prosecution witnesses in any manner
i

whatsoever.

It is contended that the learned Court failed to appreciate

the fact that the investigation had then just begun, important

documents relating to the transaction were yet to be seized and
also the fact that the respondent accuseds were likely to
temper with» prosecution evidence if released on bail. It was

!

/@O.F%ﬁurther contended that the learned Court had passed the
&7 2

4:emand order before taking up hearing of the bali applrcatlon
& )
O iy

after proper, apphcatlon of mind and as such it was not proper
on the part of the learned Court to pass the 1mpugned bail
orders releasing the respondent accuseds on bail on the same

day without there being any material change in the
" !
circumstances of the case.

7. The respondent accuseds in both cases filed show

jcause and mainly contended that the impugned bail orders
¢
being interlocutory orders fall outside the ambit of section 397

-3

Cr.P.C. and as such the revision petitions were not
£

Mmaintainable, It was stated that the impugned ., orders were
z, ! ' i
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passed by the learned trial Court after proper application of

mind and as such the same were neither perverse nor arbitrary

OF Wrong on any account. It was also contended that there was
1 ' ‘

nothing sag grossly wrong or unjust or shocking to the
! Ty H

conscience so as to call for interference by this Court in

exercise of the discretionary powers and in the interest of

) T

justice. Accordingly, it was contended that the impugned ba:l
orders passed by the learned triaj Court in the exercise of the
discretionary power vested in the learned Court were perfectly

justifiable and tenable both in facts and in law and as such no

interference was called far.

8. Shri 1. B. Pradhan, learned ﬁuBlic Prosecutor for the

State petltioner and Shri K. T. Bhutia assisted by Shri B. R.

20 h
Pradhan, learned counsel for the respondent accuseds were
4

heard,

‘o H
H tqi ,
9. Shri 1. B, Pradhan, learned Public Prosecutor at the

very outset -submitted, in al fairness, tha*t even though the
present apphcataons were filed seeking cancellation of the bail,
he was not pressing the applications for setting aside the
impugned bail orders Keeping in view the efflux of time and the

progress made in the ongoing investigations. It was stated by
him that té:e investigations in the case were at the final stage.
Filing of final reports was being delayed only forl‘ awaiting the
reports frt;)m Government Questioned Doeument Examiner
(GQDE), Kglkata. Once the reports are received 'f_:f.rom the said

GQDE, the learned public prosecutor“ist,ated that, the charge-
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sheets will be filed. In view of this, 'it was his further
submission that no usefy purpose -would be serv'ed by seeking
Canceilation of the impugned bail orders”a,n(d taking the
respondeni; accuseds into Custody at thig stage_j His further
submiss‘iog; was, however, to the effe(?'t; that even though he
was not pressing the application for cancellation of the

impugned ' Bail orders he was making a prayer for an

vested in it by law and as such the same were bad in iaw. The

learned counsel appearing on behalf of the respondent

On a consideration of the stbmissions made by the

parties and on perusal of the Mmaterials on record, I am satisfied

in the face of the factual position with regard to the ongoing
investigation as highlighted by the State petitioner and already
indicated é,bove, it was appropriate on the f)art of the petitioner

not ‘to press for setting aside of the impuaned orders,
i1

However,  with regard to the other prayer ‘regarding the
[ Y r .c

observation to be made to the effect that the impugned orders
IS [3

are illegaljthe question that arises is‘whether it would not be a



2005:SHC:10


H
!

futile exercise to go into the legality or otherwise of the

might not be of any practical value in the present case. The
anxnety of the learned public prosecutor IS understandable and
at the sanmié time it is pertinent to note that such an
observation as sought for can pe made in order to correct
Miscarriage of justice arising from mis-conception of law,
irregularity of procedure and similar other infirmities, in
exercise of revxsnonsal jurisdiction of this Court under section
401 Cr.p.C.t or under other enabling provisions.

11, \El'hus ::oming to the propriety oruotherwise of the
impugned orders, it may be noticed the learned g:hlef Judicial

t I!
Magistrate, fSouth & West (in- -charge) took up »the remand

app-hcationsl:‘and the bail applications lS;}Fe'"paratelyi at different
hours of the same day and passed, separate orders. The
contention of Shri Pradhan, learned public prosecutor is that
since the remand orders were passed after proper application of
mind, the learned Court ought not to have released the accused
persons orw,bail by subsequently taking up the hearing of the
bail applicatjons on the VEery same day. Therefore, the question
is whether-.’the impugned orders suffer from any illegality or
irregularity on this account.

3
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The ,records show that the 'respondent accuseds were
arrested on g' March, 2005 on charges of having committed
offences under sections 420, 468 and 471 which are punishable
w:th :mprlsonment up to 7 vyears in the maximum and were
produced before the Court of Chief Judicial Magrstrate South
and West (m -charge) on 10t March, 2005 in terms of section
167(2) of Cr.p.C. for obtaining further remand. o the
applications .50 made by the I.O., the learned Chief Judicial
Maglstrate South & West (in- -charge) passed the orders of
remand authorlsmg further detention of the respondent
dccuseds in police custody for 4 days till 14t March, 2005,
The.reafter' the learned Court took Up hearing of the bail
appllcatlons which were filed on the pervious day, i.e., oth
March, 2005 On hearing both parties and on perusal of the
case paperb and also on taking note of the further progress
made in trge ongoing mvestlgatron the learned iourt came to
be of the r0p|nron that the respondent petltloners could be
released on bail and accordingly p;séied the impugned bai

orders on certain terms and conditions as' already indicated

hereinabove,

12, It is admitted at the bar that the petitioners as wel]

applications were taken uUp and orders were passed on that day.
f
{
However, Jeither the respondent  accuseds, ner the State

{
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the application for bail filed
2 Eran rt"
by the respondent accuseds were fixed '”ﬁ%%){fﬁﬁhearing on the same
i
day, g
3 ! '
13. Be that as it may, since the pending bail

applications were fixed for hearing for the same day and since
| the question of remand and the question of bail were directly

related to the question of personal liberty of the respondent

dCcuseds and since a|| the applications could be heard gn the

,‘ same day ti;e learned Chief Judicial Magistrate, South & West

(in-charge) twould have done well to.

hear the remand

! - '
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Contradictory orders, Therefore, it is clear that even though the

exis'tencei;?of d remand order does not, strictly Speaking, operate

as a bar to hear the bail application it appears,’in the peculiar

From the existing circumstances, it is apparent that Shri B. .
7

Sharma, District & Sessions Judge, South & West, Namchi who

the matter leéding to lack of
*
transparency in the judicial

s

expresses its deep displeasure,

process for which this Court

Keeping in view the fact that the State .rpeiff;tioner has not
K <
pressed for any further order and also the ~fact that thf—:‘
investigatifon is at final stage and no purpose would be served
4
by setting aside the Impugned bail order, T do not consider it

(e
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€ssential under the peculiar facts and circumstances of this

case to make any further order,

13

14, With the above observations, beth the Criminal

Revision Petitions stand disposed of,

Records of the iower Court may be returned forthwith

3

along with g Copy of this order,

1

" Sdj-
( A. P. Subba )
Judge

15-04-2005
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