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SUBJECT INDEX

Central Excise Act, 1944 — Industrial Policy, 2007 — The crucial
guestion which must necessarily be answered is whether the Petitioner has
been able to establish that the Respondents had vide the Industrial Policy,
2007 and Notification No. 20/2007 made a promise, which the Petitioner
had acted upon putting itself in a detrimental position which would compel
the Respondent No.1 to make good the promise — When the Petitioner
thus started its investment in the year 2005 the incentive scenario in
Sikkim was that under the previous regime Notification No. 56/2003 by
which the Industrial Policy, 2003 was operationalized had been amended
vide impugned Noatification N0.27/2004 by making it clear that only those
new industrial units which have commenced commercial production on or
after 23.12.2002 but not later than 31.03.2007 would be entitled to the
exemption — Petitioner started its commercial production on and from
20.04.2009 for its first unit. However, the intention of the Respondent
No.1 to offer central excise duty exemption was unequivocal. Respondent
No. 1 had both knowledge and intention that the said promise would be
acted upon — Between the periods 09.07.2004 i.e. the date of issuance of
impugned Notification No. 27/2004 till 01.04.2007, the date on which the
Industrial Policy, 2007 was declared, the policy continued to be as
provided in Notification No. 56/2003 and as amended by impugned
Notification No. 27/2004 i.e. that of 100% exemptions from excise duty —
Petitioner had made substantia investments between the period of issuance
of impugned Notification No. 20/2007 and the issuance of the impugned
Notification No. 20/2008 — It is quite evident that the Petitioner had in
fact altered its position and made further huge investments to avail of the
promise held out by the Respondent No. 1 to its detriment.

Sun Pharma Laboratories Ltd. v. The Union of India and Others 641-A

Central Excise Act, 1944 — Promissory Estoppel — The second question
which aso needs to be answered is whether by issuing the impugned Natification
N0.20/2008, the Respondents has done away or curtailed the benefit granted
under Natification N0.20/2007 — The dedaation of the Industrid Policy, 2003 for
the State of Skkim and theregfter the Indudtrid Policy, 2007 for the entire North
East Region including Sikkim makes it clear that the Respondent No.1 was
satisfied that it was necessary in the public interest to exempt
inter-alia excise duty on P & P medicaments manufactured by the Petitioner
and cleared from the units located in the State of Sikkim initidly in the year
2003 and thereafter again in the year 2007 keeping in mind the fact that
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Sikkim was one of the least industrially developed States in India. 100%
exemption of both income tax as well as excise duty is a definite attractive
fiscal incentive strategy which would lure investors to set up units in Sikkim
without which, considering the under development of industries and the
geographica terrain of the region, industrialist may not find feasible to invest
in. Having thus declared such attractive incentives and lured the Petitioner to
invest in Sikkim any dteration in the incentive package to the detriment of the
investor would definitely attract the doctrine of promissory estoppel. The
Respondent No. 1 cannot be alowed the unconscionable departure from the
subject matter of the assumptions which has, as seen hereinabove, been
adopted by the Petitioner as the basis of the course of conduct which would
affect the Petitioner adversdly.

Sun Pharma Laboratories Ltd. v. The Union of India and Others 641-B

Central Excise Act, 1944 — Public Interest — The impugned Notification
No. 20/2008 was a natification amending the original Notification No. 20/
2007 issued in public interest granting exemption of payment of excise duty.
In such situation it was incumbent upon the Respondent No.1 to have
shown larger public interest for curtailing/modifying/withdrawing exemption o
granted — In the present cases, as we have seen earlier, a definite scheme
of incentives for new industries was put forward vide Industria Policy, 2007
which held out a promise by the Respondent No.1 for 100% excise duty
exemption so that more and more industries could be attracted to State of
Sikkim. The Respondent No.1 translated the said promise declared vide
Industrial Policy, 2007 into Notification No. 20/2007 for the obvious reason
that thereby more and more new industries would be attracted to the North
East Region including Sikkim — The Petitioner’s subsequent investments
were obvioudly intended to reap the benefit of the said Notification No.20/
2007. The Petitioner having commenced commercia production on and from
20.04.2009 for the first unit and from 14.04.2014 for the second unit were
well within the period notified therein. The policy of the Respondent No.1
was clear and cogent. It was intended to draw investors to Sikkim which
was industrially backward. Having acted on the said promise made by the
Respondent No.1, the Petitioner made huge investments and altered its
position to its detriment. Having issued the said Notification N0.20/2007 in
public interest it was incumbent upon the Respondent No.1 to place before
this Court al materids available to establish a superior public interest which
the Respondent No.1 has failed to do. The facts and circumstances of the
present writ petitions, therefore, squarely falls within the parameters of the
doctrine of promissory estoppel and that it would be unconscionable on the
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part of the Respondent No.1 to shy away from it without fulfilling its
promise. The relief that must, therefore be granted on the facts of the
present case is that for the period declared vide Notification No.20/2007,
the Petitioner would be entitled to the excise duty exemption as promised
therein. Consequently impugned Notification Nos.20/2008 and 38/2008 are
liable to be quashed to the extent they curtail and whittle down the 100%
excise duty exemption benefit as promised vide Notification No.20/2007
and is hereby quashed. All impugned orders/ demand notices/show cause
notices which are against the aforestated declarations of law are also
guashed.

Sun Pharma Laboratories Ltd. v. The Union of India and Others 641-C

Code of Civil Procedure, 1908 — S. 10 — The key words in S. 10 are
“the matter in issue is also directly or substantially in issue in a
previous instituted suit” . The words ‘directly or ‘substantially’ in issue are
used in contradiction to the words ‘instantly’ or ‘collaterally’ in issue.
Therefore, S. 10 would apply only after there is identity of the matter in
issue in both the suits, meaning thereby, that the whole of the subject-matter
in both the proceedings is identical.

Shri Pawan Kumar Todi v. Shri Ankit Sarda 628-B

Code of Civil Procedure, 1908 — S. 115 — Revison — A petition under S.
115 would be maintainable only if the order in favour of the party applying
for revison would have given findlity to a suit or other proceeding.

Md. Shahid and Others v. Mrs. Marium Igbal and Others 601-A

Code of Civil Procedure, 1908 — Order VII Rule 14 — When a suit is
filed, the Plaintiff is required to furnish the list of documents on which he
places reliance. It is not necessary that the documents are also to be filed at
this stage, a list of such documents will suffice. The documents which are
relied on by the parties are to be produced at the first hearing of the suit as
required under Order XIII.

Shri Pawan Kumar Todi v. Shri Ankit Sarda 628-C

Code of Civil Procedure, 1908 — Order XVIII Rule 17 — Previoudly,
the Code had a specific provison in Order XVIII Rule 7 A for production
of evidence which was previoudy unknown or for evidence which could not
be produced despite due diligence. The provision enabled the Court to
permit a party to produce any evidence even after the conclusion of
evidence, if the aforesaid conditions were fulfilled and the Court stood
satisfied. This provison was however deleted from 01.07.2002, nevertheless
v)



such an exclusion does not now prevent the Court from receiving evidence
or recalling any witness who has been examined, if such requirement exists
and the Court thinks fit. Besides the above provision, S. 151 of the CPC
which has also been invoked by the petitioners envisages that nothing in the
Code shall be deemed to limit or otherwise affect the inherent power of the
Court to make such orders as may be necessary for the ends of justice or
to prevent abuse of the process of the Court. This, provison empowers the
Court to make orders ex debito justitiae — Technicality should not come in
the way of meting out even handed justice. Procedure is to be seen as a
mechanism to advance the course of justice and by no means to thwart the
process. In other words, technicalities should not draw a veil on achieving
the ends of judtice.

Md. Shahid and Others v. Mrs. Marium Igbal and Others 601-C

Code of Criminal Procedure, 1973 — S. 164 — Oaths Act, 1969 — S. 6 —
The confessional statement of the appellant reflects that the Id. Judicial
Magistrate had recorded on top of the said document that the statement is
recorded on oath under S. 164 of the Code of Civil procedure, 1973 -the
schedule of the Oaths Act, 1969 provides for four different forms of
administering oath or affirmation- the “confessional statement” does not
reflect compliance of Section 6 of the Oaths Act, 1969 read with the
schedule — the testimony of the Judicial Magistrate also does not reflect that
there was compliance of Section 6 of the Oaths Act, 1969 read with the
schedule- Held, it must be taken as a the statement of the Judicial
Magistrate while doing a judicia act and therefore true and correct — there
is no requirement under Section 164 Cr.P.C to record a “confessional
statement” under oath — it is prohibited.

Sanjay Subba v. State of Sikkim 724-G

Criminal Trial — Confessional Statement — Confession has either to be
an expressed acknowledgment of guilt of the offence charged or it must
admit subgtantidly al the facts which condtitute the offence.

Sanjay Subba v. State of Sikkim 724-E

Constitution of India — Articles 226 and 227 — Whether Article 226 and
Article 227 of the Constitution can be invoked together to challenge an
Order of a Civil Court rgjecting a petition for recalling of witness — It needs
no reiteration that Article 226 of the Constitution deals with the power of
the High Court to issue certain writs, while Article 227 deds with the power
of the High Court of superintendence over dl Courts within its jurisdiction — It
has been clearly laid down by the Supreme Court that an Order of a Civil
(vi)



Court could be challenged under Article 227 of the Constitution but not
under Article 226 of the Congtitution — In view of the above stated judicia
pronouncement that presently rules, it is evident that while seeking revision
of any Orders of the Learned Trid Court, the party if so advised is required
to approach the High Court under Article 227 of the Constitution and not
under Article 226, as it is now crystal clear that Orders of a Civil Courtare
not amenable to a writ jurisdiction under Article 226 of the Congtitution of
India — Henceforth, all petitions that seek to invoke such a jurisdiction shall
be expected to be filed under Article 227 of the Constitution of India,
unless the conditions as laid down in S. 115, C.PC stand fulfilled, in which
case the petition would obvioudy lie under the said provison.

Md. Shahid and Others v. Mrs. Marium Igbal and Others 601-B

Constitution of India — Articles 226 and 227 — Scope and Ambit —
Challenge to judicia orders could lie by way of appeal or revison or under
Article 227 of the Constitution but not by way of a Writ under Article 226
— A party can approach this Court under Article 227 of the Constitution to
invoke its supervisory jurisdiction.

Shri Pawan Kumar Todi v. Shri Ankit Sarda 628-A

Criminal Appeal — Power of First Appellate Court — Appellate Court
while, hearing an apped againgt conviction must consder the factud aspects of
the case — The power of the Appellate Court while dealing with conviction is
the same as power of the Appellate Court while dealing with an appeal
against acquittal — The appeal against conviction is as of right — The
procedure to deal with appea against conviction and gppea against acquittal
is identical and the power of Appellate Court, in essence is the same.

Sanjay Subba v. State of Sikkim 724-A

Criminal Trial — Additional Grounds of Plea — Appellant had raised the
plea of private defence during the hearing of the apped. Since, the memo of
apped filed by the Appdlant did not contain any grounds the Appellant had
filed an application urging additional grounds — Held, the Appellant had
during the investigation of the case as well as during the tria raised the plea
of private defence the application filed by the Appellant to urge the ground
of private defence is permitted.

Sanjay Subba v. Sate of Sikkim 724-|

Criminal trial — Burden of Proof — It is the cardina principa of crimina
jurisprudence that the burden of proof always rests on the prosecution to
establish the guilt of the accused beyond al reasonable doubt to enable the
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Court to come to a conclusion that it was the accused and the accused
aone who was guilty of the crime alleged.
Sanjay Subba v. State of Sikkim 727-D

Criminal trial — Proportionality Rule — If the evidence were to end only
in examination-in-chief of the solitary eye witness, the ‘ Proportiondity Rul€
would come in the way of the appellant “for every assault it is not
reasonable a man should be banged with a cudgel” — However, in the cross
examination, the eye witness would admit that when the deceased abused
the accused, the accused got angry and in the fit of anger the Appellant
assaulted the deceased at once. The witness also admitted that during the
scuffle the assault on the head of the deceased by the half burnt firewood
was accidental and unintentional — Held, considering the evidence of the eye
witness in cross examination it would be judtifiable agreement that a singular
blow with a half burnt firewood weighing just about 500 gms on the body
would not violate the *Proportionality Rule’ as embodied in S. 99 IPC.
1860.

Sanjay Subba v. Sate of Sikkim 724-M

Criminal Trial — Prosecution Witness — Declaring Wostile Witness —
When solitary prosecution eye witness admitted to the suggestion of the
defense that the assault on the head of the deceased was unintentional and
accidental it was incumbent upon the prosecution to declare the witness
hostile and cross examine the said witness to extract the truth — The failure
of the prosecution to declare the witness hostile will definitely permit the
Appellant to rely upon the evidence of the witness in cross examination in
his favour.

Sanjay Subba v. State of Sikkim 724-B

Criminal trial — Weapon of Offence — The Doctor who conducted the
autopsy, not being shown the haf burnt firewood i.e. the aleged weapon of
offence, the duty of the prosecution to prove by expert evidence that it was
likely or at least possible for the injuries to have been caused with the
weapon with which and in the manner in which they are aleged to have
been caused was not fulfilled — The evidence of the sole eye witness clearly
proves that the appellant had stuck the deceased on the head but there is
no evidence to suggest that the multiple injuries sustained by the deceased
was caused by single strike — Held, consequently the benefit must accrue in
favour of the Appdlant.

Sanjay Subba v. Sate of Sikkim 724-F
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Indian Evidence Act, 1872 — S. 134 — Sole Testimony of Single
Witness- As a general rule it is no doubt that the court can act on the
testimony of a solitary witness provided she is wholly reliable — There
cannot be any lega impairment in convicting a person on the sole testimony
of a single witness as clear from S. 134 of the Evidence Act, 1872.

Sanjay Subba v. Sate of Sikkim 724-C

Indian Penal Code, 1860 — S. 99 — The right of private defence is subject
to the limitations and exceptions provided in S. 99 IPC, 1860 — The right
of private defence in no case extends to inflicting of more harm than it is
necessary to inflict for the purpose of private defence of the body — There
is no right of private defence in cases in which there is time to have
recourse to the protection of the public authorities.

Sanjay Subba v. State of Sikkim 724-K

Indian Penal Code, 1860 — S. 100

i)Right of private defence — It is not an offence if the act is done in the
exercise of the right of private defence — Every person has a right to defend
his own body, and aso the body of any other person, against any offence
affecting the human body — Every person aso has the right, to defend the
property; whether moveable or immovable, of himself or any other person,
against any act which is an offence falling under the definition of theft,
robbery, mischief or criminal tresspass or which is an attempt to commit
theft, robbery, mischief or crimind tresspass.

ii) Defenders right to private defence — Under S. 98 IPC, 1860 even
when an act, which would otherwise be a certain offence, is not an offence,
by reason of intoxication of the person doing the act, likewise every person
has the same right of private defence against that act which he would have
if the act were that offence — Even though the aggressor against whom the
right of private defence has been exercised is not liable for any punishment
by reason of his persond incapacity to commit the crime or because he acts
without the necessary mens rea, the defenders right to private defence is
not affected thereby.

iii) Extent of right of private defence — The right of private defence of
the body in view of S. 100, IPC, 1860 extends to the voluntary causing of
death or of any harm to the assailant, if the offence which occasions the
exercise of the right be of any of the description as enumerated in the seven
clause of S. 100 IPC, 1860 — The apprehension that the assault would
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cause grievous hurt would give a legitimate right of private defence of the
body would extend to causing death.
Sanjay Subba v. State of Sikkim 724-

Indian Penal Code, 1860 — S. 102 — S. 102 fixes the time when the right
of private defence of the body commences and the time during which it
continues — The right of private defence commences as soon as reasonable
apprehension of danger to the body arises from an attempt or threat to
commit the offence though offence may not have been committed; and it
continues as long as such gpprehension of danger to the body continues.

Sanjay Subba v. State of Sikkim 724-L

Indian Penal Code, 1860 — S. 304 — Culpable Homicide not
amounting to Murder — To fall within the definition of S. 304 IPC the
accused must be shown to have committed culpable homicide not amounting
to murder.

Sanjay Subba v. State of Sikkim 724-H

Industrial Policy, 2007 — The crucial question which must necessarily be
answered is whether the Petitioner has been able to establish that the
Respondents had vide the Industrial Policy, 2007 and Notification No. 20/
2007 made a promise, which the Petitioner had acted upon putting itself in
a detrimenta position which would compel the Respondent No.1 to make
good the promise — When the Petitioner thus started its investment in the
year 2005 the incentive scenario in Sikkim was that under the previous
regime Notification No. 56/2003 by which the Industrial Policy, 2003 was
operationalized had been amended vide impugned Notification No.27/2004
by making it clear that only those new industrial units which have
commenced commercial production on or after 23.12.2002 but not later
than 31.03.2007 would be entitled to the exemption — Petitioner started its
commercia production on and from 20.04.2009 for its first unit. However,
the intention of the Respondent No.1 to offer central excise duty exemption
was unequivoca. Respondent No. 1 had both knowledge and intention that
the said promise would be acted upon — Between the periods 09.07.2004
i.e. the date of issuance of impugned Notification No. 27/2004 till
01.04.2007, the date on which the Industria Policy, 2007 was declared, the
policy continued to be as provided in Notification No. 56/2003 and as
amended by impugned Notification No. 27/2004 i.e. that of 100%
exemptions from excise duty — Petitioner had made substantia investments
between the period of issuance of impugned Notification No. 20/2007 and
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the issuance of the impugned Notification No. 20/2008 — It is quite evident
that the Petitioner had in fact altered its position and made further huge
investments to avail of the promise held out by the Respondent No. 1 to its
detriment.

Sun Pharma Laboratories Ltd. v. The Union of India and Others 641-A

Limitation Act, 1963 — S. 5 — Protection of Women from Domestic
Violence Act, 2005 — S. 29 — An appeal under S. 29 of the DV Act,
2005 could be preferred within a period of 30 days from the date on
which the order made by the Magistrate is served on the aggrieved person
or the respondent, as the case may be, whichever is later. The prescribed
period of 30 days for preferring Appeal fixes a lifespan for such legal
remedy for the redress of the legal injury — The law of limitation is
enshrined in the maxim interest reipulicae up sit finis litium (it is for the
genera welfare that a period be put to litigation). On the expiry of the said
period of 30 days, a right would enure in favour of the petitioner who had
been successful in the Judgment dated 29.10.2016 passed by the learned
Judicial Magistrate, East Sikkim at Gangtok in D.A.V case No. 05/2014
preferred by the respondent againgt the petitioner. This right enured in favour
of the petitioner could not have been taken away by the learned Session
Judge without first issuing notice and then hearing the petitioner. It was
incumbent upon the learned Session Judge to have issued the notice upon
the petitioner to show case as to why the appeal shall not be condoned. It
was also incumbent upon the learned Session Judge to have heard the
petitioner before passing any order adverse to the petitioner in the
application for the condonation of delay. It is a fundamental requirement of
the principles of naturd justice which isinherent in al judicid proceedings.

Shri Bal Krishna Dhamala v. Smt. Mala Rai 625-A
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Md. Shahid and Othersv. Marium I gbal and Others

SLR (2017) SIKKIM 601
(Before Hon' ble Mrs. Justice Meenakshi Madan Rai)

W.P(C). No. 47 of 2016

Md. Shahidand Others ... PETITIONERS
\ersus

Mrs.Marium Igbal and Others RESPONDENTS

For the Petitioners: Mr.A. K. Moulik, Senior Advocatewith
Mrs. K. D. Bhutia, Mr. Ranjit Prasad,
Advocates.

For Respondent No. 1: Mr. Rahul Rathi, Advocate.

For Respondent No. 2: None.

For Respondent No. 3: Mr. S. K. Chettri, Assistant
Government Advocate.

Date of decison: 9" November 2017

A. Code of Civil Procedure, 1908 — S. 115 — Revision — A
petition under S. 115 would be maintainable only if the order in
favour of the party applying for revison would have given finality to
a suit or other proceeding.

(Paras 8, 10, 11 and 13)

B. Constitution of India — Articles 226 and 227 — Whether Article
226 and Article 227 of the Constitution can be invoked together to
challenge an Order of a Civil Court reecting a petition for recalling
of witness — It needs no reiteration that Article 226 of the
Congtitution deals with the power of the High Court to issue certain
writs, while Article 227 deals with the power of the High Court of
superintendence over all Courts within its jurisdiction — It has been
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clearly laid down by the Supreme Court that an Order of a Civil
Court could be challenged under Article 227 of the Constitution but
not under Article 226 of the Constitution — In view of the above
stated judicial pronouncement that presently rules, it is evident that
while seeking revision of any Orders of the Learned Trial Court, the
party if so advised is required to approach the High Court under
Article 227 of the Constitution and not under Article 226, as it is now
crystal clear that Orders of a Civil Court are not amenable to a writ
jurisdiction under Article 226 of the Constitution of India —
Henceforth, all petitions that seek to invoke such a jurisdiction shall
be expected to be filed under Article 227 of the Constitution of India,
unless the conditions as laid down in S. 115, C.P.C stand fulfilled, in
which case the petition would obvioudy lie under the said provision.

(Paras 14, 17, 18 and 19)

C. Code of Civil Procedure, 1908 — Order XVIII Rule 17 —
Previoudly, the Code had a specific provision in Order XVIII Rule 7
A for production of evidence which was previously unknown or for
evidence which could not be produced despite due diligence. The
provision enabled the Court to permit a party to produce any
evidence even after the conclusion of evidence, if the aforesaid
conditions wer e fulfilled and the Court stood satisfied. This provision
was however deleted from 01.07.2002, nevertheless such an exclusion
does not now prevent the Court from receiving evidence or recalling
any witness who has been examined, if such requirement exists and
the Court thinks fit. Besides the above provision, S. 151 of the CPC
which has also been invoked by the petitioners envisages that
nothing in the Code shall be deemed to limit or otherwise affect the
inherent power of the Court to make such orders as may be
necessary for the ends of justice or to prevent abuse of the process
of the Court. This, provison empowers the Court to make orders ex
debito justitiae — Technicality should not come in the way of meting
out even handed justice. Procedure is to be seen as a mechanism to
advance the course of justice and by no means to thwart the process.
In other words, technicalities should not draw a veil on achieving the
ends of justice.

(Paras 20 and 24)

D. Indian Evidence Act, 1872 — Ss. 137 and 138 — Nowhere in S.



Md. Shahid and Othersv. Marium I gbal and Others 003
137 it is stated that cross-examination has to be limited only to what
has been stated by the Prosecution witness in examination-in-chief.
But | hasten to add that this reasoning cannot be utilised routinely,
circumspection by the Courts is to be exercised — S. 138
categorically provides that cross-examination need not necessarily be
confined to the facts to which the witness testified on his
examination-in-chief. True, it is, that, both Sections do not speak
gpecifically of a further round of cross-examination, at the same time,
there is no provision in the Evidence Act to bar the party from
exercising his right to cross-examination afresh, if the statement of
the witness of the opposing party is preudicial. Of course, it is for
the Court to decide this aspect, with the ends of justice in sight —
Cross-examination is a powerful tool in the hands of a Counsel, which
requires a great deal of experience to hit the nail on the head. It is
undoubtedly for the purposes of drawing out the truth latent in the
witness for the purposes of reaching the bottom, or the crux of the
matter and to enable the Court to reach a decision based on justice,
equity and good conscience.

(Para 26)

Petition allowed.
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JUDGMENT
Meenakshi Madan Rai, J

The Order of the Learned Civil Judge, East Sikkim, at Gangtok,
dated 20-09-2016, rejecting the prayer of the Petitioners under Order
XVIIl Rule 17, read with Section 151 of the Code of Civil Procedure,
1908 (for short “CPC”) and Sections 137, 138 and 145 of the Indian
Evidence Act, 1872, in Title Suit No.10 of 2013, Mohd. Shahid and Others
vs. Mrs. Marium Igba and Others, is being questioned herein.

2. The Petitioners aggrieved by the regjection of their Petition under
Order XVIII Rule 17 read with Section 151 of the CPC and Sections 137,
138 and 145 of the Indian Evidence Act, 1872 (for short “Evidence Act”),
have filed this Petition under Articles 226/227 of the Constitution of India,
for issuance of a writ of/or in the nature of mandamus/certiorari and/or any
other appropriate writ, orders or directions of like nature.

3. The grounds advanced herein are that on 16-08-2016, the date
fixed for confirmation of the evidence on affidavit and cross-examination of
the Defendants witness, Janab Ibrahim Naik, due to a mis-communication
between Learned Assisting Junior Counsel, Mr. Manish Kr. Jain and
Learned Senior Counsel, Mr. A. Moulik, for the Petitioners/Plaintiffs
(hereinafter “Plaintiffs)”, the Learned Senior Counsel was given to
understand that no case was fixed in any of the Courts in the East District
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of Sikkim, at Gangtok. Consequently, the Senior Counsel proceeded to
Gyalshing, West Sikkim, to attend to a Bail hearing before the Sessions
Court. Once there, he received information from the Junior Counsel that the
aforesaid witness was present in the Court and adjournment was declined.
Counsel was permitted to inform the Senior Counsel to be present by 5
p.m. for cross-examination of the witness. The Senior Counsel accordingly
reached the Court at Gangtok, at 3.45 p.m. by which time the witness had
been cross-examined by the Junior Counsel, on the insistence of the
opposing Counsel. It is now the case of the Petitioners that, the cross-
examination was conducted by a Counsel inexperienced in such matters.
That, during the course of the cross-examination, the witness has brought
out various facts and voluntary statements which were not revealed in his
“evidenceon-affidavit”. Moreover, the statements made by the witness are
not correct, as he has inserted new facts, inasmuch as on one hand, the
witness claims that the concerned property was ,, gifted, then contradicts this
stand by claiming it was , partitioned, leading to anomalies. Confusion
prevailed over the date fixed, leading to unpreparedness exacerbated by the
lack of instructions and requisite experience of the Junior Counsel. It is
vehemently contended that unless Senior Counsel is alowed to re-cross
examine the witness in respect of the new facts brought out by the witness,
through his voluntary statements, irreparable loss and prejudice will be
caused to the Plaintiffs. That, the Learned Trid Court ought to have alowed
the Application filed by the Plaintiffs in order to effectively adjudicate the
Suit as the Senior Counsel had been conducting the matter. To fortify his
submissions, strength was drawn from Hoffman Andreas vs. Inspector of
Customs, Amritsar! ; Municipal Corporation, Gwalior vs. Ramcharan
(D) by L.Rs. and Others? ; Brij Kishore S. Ghosh vs Jayantilal
Maneklal Bhatt and Another® ; U.K. Ghosh vs. M/s. Voltas Ltd. and
Another® ; C. T. Muniappan vs. The State of Madras® ; K. K.
Velusamy vs. N. Palanisamy® and S. Yuvaraj vs. State’. It is, therefore,
prayed that the impugned Order be set aside and quashed and the
Petitioner be alowed to re-cross examine the said witness.

4, Resisting the arguments advanced for the Petitioners, Learned

Counsdl for the Respondent No.1 submitted that, the Petitioners have not

1 (2000) 10 SCC 430

2 AIR 2003 SC 2164

3 AIR 1989 Gujarat 227

4 AIR 1994 Orissa 131

5 AIR 1961 SC 175

6 (2011) 11 sScC 275

7 MANU/TN/2062/2013 : Crl. O.P. No.7142 of 2013 of the Madras High Court
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approached this Court with clean hands. Nowhere in the Application filed
before the Learned Civil Judge have they stated that the Learned Counsel
cross-examining the witness was not instructed sufficiently and neither was it
mentioned that confusion emanated about the date fixed. The incompetence
of the Learned Junior Counsel found no mention. That, averments to the
effect that the Learned Court below had afforded time to the Counsel to
inform the Senior Counsdl is untrue. In fact, learned Junior Counsdl did not
pray for any adjournment, neither did he made any prayers for further
cross-examination and/or reexamination. The records would reveal that the
authorised Junior Counsal was conducting the matter from its inception, i.e.,
from 26- 02-2010, and on 21-07-2016, undertaking to personally conduct
the case in future even in the Seniors absence. That, the record of cross-
examination of the witness indicate that the Junior Counsel had indeed put a
specific question in cross-examination on the alleged voluntary statements.
The reply being found unsuitable, the Plaintiffs now seek to fill the lacuna by
raising the ground of inexperience of the Junior Counsdl. That, the Evidence
Act envisages no right to further cross-examine or re-cross examine a
witness on completion of cross-examination. Thus, allowing the Petition
would open a Pandoras box, as parties who replace their Counsel, raising
the ground of incompetence of their previous Counsel would seek to re-
examine the witnesses, againgt the principles of natural justice and fair play.
The Respondent No.1 fortified his arguments with the ratio in Ram Rati
vs. Mange Ram (D) through LRs and Others®; Om Prakash vs.
Vinod Kumar®, Nagumothu Sriharinath vs. Nagumothu Vani®®; Vadirgj
Naggappa Vernekar (deceased by L.Rs.) vs. Sharad Chand
Prabhakar Gogate; M/s. Bagai Construction Thr. its proprietor Mr.
Lalit Bagai vs. M/s. Gupta Building Material Store'?; Allumalla
Kannam Naidu vs. Smt. Allumalia Simhachalam®® and Gayathri vs.
M. Girish!, It is prayed that the Application filed by the Petitioners be
dismissed.

5. The opposing submissions of Learned Counsel have been heard at

®(2016) 3 Scale 219
°(2014) 2 RCR (Civil) 603
10(1997) 5 ALD 237
1 AIR 2009 SC 1604
2 A|R 2013 SC 1849
3 AIR 2003 AP 239
142016 (3) RCR (Civil) 942
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length. 1 have also perused the documents relied on by the Counsel, the
impugned Order and the decisions cited at the Bar.

6. In order to understand the matter in its correct perspective, we may
briefly surf through the relevant facts. The Plaintiffs are the sons and
daughters of one Late Mohd. Ibrahim. The Respondent/Defendant No.1
(hereinafter “Defendant No.1”) is his daughter-in-law, being the wife of
Mohd. Igbal, son of Mohd. Ibrahim. Respondent/Defendant No.2
(hereinafter “Defendant No.2”) is the former wife of Mohd. Shahid, son of
Late Mohd. Ibrahim. The parties are Sunni Muslims and governed by the
Shariat Law. The home of the Plaintiffs and their parents used to be a hotd
a M. G Marg, named “Green Hotel”, in the two self-acquired buildings of
their father Mohd. Ibrahim, owned by him. After Mohd. Ibrahims degth, the
property was looked after by Mohd. Igbal, and in August 2006, was |eased
out to the Axis Bank but no partition was effected. On 20-09-2009, the
Plaintiff No.1 was handed over a document, purportedly a Partition Deed
Agreement, dated 10-02- 1989. The document was alleged to have been
executed amongst Mohd. Ibrahim, Mohd. Igbal and the Defendants No.1
and 2, partitioning the Schedule ‘A’ property, being a six storied RCC
building, measuring 30" x 65' and a five storied RCC building, measuring 20
x 30, of which, the Defendants No.1 and 2 were also allegedly alotted
property mentioned in Schedule Ill and IV of the Plaint, while those in
Schedule | and 11 went to Mohd. Ibrahim and Mohd. Igbal, respectively.
The Plaintiffs contend that the signatures of all the executors to the alleged
agreement were not found on the reverse page of the document and
although the Register reflects the name of Mohd. Ibrahim as the presenter,
but the reverse of the document reveals that it was presented by Mohd.
Igbal. The Plaintiffs, therefore, have reason to believe that the Deed of
Partition, dated 10-02-1989, is a false and fabricated document, resulting in
the Title Suit before the Learned Trial Court with prayers for cancelling the
document alegedly a manufactured one.

7. Firstly, | deem it appropriate to consider the maintainability of the
Petition filed by the Petitionersinvoking the provisions of Articles 226/227 of
the Constitution of Indiafor issuance of awrit of/or in the nature of mandamus/
certiorari and/or any other appropriate writ, ordersor directionsof like nature,
while assailing the aforesaid Order of the Learned Trial Court inaTitle Suit.
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8. By the Code of Civil Procedure (Amendment Act) Act 1999 (Act
46 of 1999), Section 115 of the CPC was amended w.e.f. 1.7.2002. We
may briefly look at the provisions of Section 115 of the Code of Civil

Procedure, as they stood before this amendment and after.

Section 115
(before amendment)

Section 115
(after amendment)

“115. (1) The High Court may call
for the record of any case which
has been decided by any court
subordinate to such High Court and
in which no apped lies thereto, and
if such subordinate court appears—

(a) to have exercised a
juridiction not vested in it by law, or

(b) to have failed to exercise a
jurisdiction so vested, or

(c) to have acted in the
exercise of its jurisdiction illegaly
or with material irregularity, the
High Court may make such order
in the case as it thinks fit:

Provided that the High Court
shdl not, under this section, vary or
reverse any order made, or any
order deciding an issue, in the
course of a suit or other
proceeding, except where—

(a) the order, if it had been
made in favour of the party
applying for revision, would have
finally disposed of the suit or other
proceeding, or

“115. (1) The High Court may call
for the record of any case which
has been decided by any court
subordinate to such High Court
and in which no appeal lies
thereto, and if such subordinate
court appears—

(a) to have exercised a
juridiction not vested in it by law, or

(b) to have failed to exercise a
jurisdiction so vested, or

(c) to have acted in the
exercise of its jurisdiction illegally
or with material irregularity, the
High Court may make such order
in the case as it thinks fit:

Provided that the High Court
shall not, under this section, vary
or reverse any order made, or any
order deciding an issue, in the
course of a suit or other
proceeding, except where the
order, if it had been made in
favour of the party applying for
revision, would have finally
disposed of the suit or other
proceedings.
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(b) the order, if allowed to
stand, would occasion a failure of
justice or cause irreparable injury
to the party against whom it was
mede.

(2) The High Court shall
not, under this section, vary or
reverse any decree or order against
which an appeal lies either to the
High Court or to any court
subordinate thereto.

(2) The High Court shall not,
under this section, vary or reverse
any decree or order against which
an appeal lies either to the High
Court or to any court subordinate
thereto.

(3) A revision shall not
operate as a stay of suit or other
proceeding before the court except
where such suit or other
proceeding is stayed by the High

Court.
Explanation.—In  this

section, the expression ,any case
which has been decided includes
any order made, or any order
deciding an issue, in the course of
a suit or other proceeding.”

Explanation.—In  this
section, the expression ,,any case
which has been decided includes
any order made, or any order
deciding an issue, in the course of
a suit or other proceeding.”

The above would reveal that following the amendment restrictions
have been put in place with regard to revision under Section 115 and the
consequent powers of the High Court.

0. The Calcutta High Court while dealing with this matter in
Mrityunjay Sen vs. Shrimati Sikha Sen® in Paragraph 32, inter alia,
observed as follows;

“32. My reading of the present provisions of
Section 115 of the Code of Civil Procedure is that
with effect from July 1, 2002, when the amended
provisions have come into force, the revisional
jurisdiction of the High Court has been materially
restricted. In order to invoke the revisional
jurisdiction of the High Court, the party concerned is
not only to satisfy the High Court that by the order
impugned subordinate Court exercised a jurisdiction

15 AIR 2003 Calcutta 165
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not vested in it by law or failed to exercise a
jurisdiction vested in it by law or acted in the
exercise of its jurisdiction illegally or with material
irregularity, but, also, to satisfy the High Court that if
the order had been made in his favour that would
have finally disposed of the suit or other proceeding.
| am not suggesting for a moment that the
interlocutory orders or orders passed in supplemental
proceedings cannot be challenged under present
Section 115 of the Code. The section does not make
any differentiation between the classes of orders,
which can be challenged. It only provides that for
invoking the revisiond jurisdiction of the High Court,
the petitioner must satisfy the requirements of the
proviso to Section 115. The legidature in its wisdom
introduced amendments for imposing restrictions on
the powers of revison by the High Court. In view of
deletion of Clause (b) from the proviso, which was
introduced by 1976 Amendment, the revisona power
can be exercised by the High Court only when the
order impugned, if had been made in favour of the
party applying for revision, would have finally
disposed of the suit, or other proceeding. Now by
the proposed amendment the legislature suggested
that no revison would lie againgt such orders, which
do not finally decided the lis. The High Court can,
therefore, revise any order of any Court subordinate
to it when it appears to the High Court that the said
Court has exceeded jurisdiction vested in it by law
or refused to exercise a jurisdiction vested in it by
law or acted illegally and with material irregularity in
the exercise of the jurisdiction, but in invoking the
revisona jurisdiction it is incumbent, as required by
the proviso, that the impugned order, if it had been
made in favour of the party applying for revision,
would have finally disposed of the suit or other
proceeding. The legislature consciously deleted the
power of the High Court to interfere with any kind
of order, which, if alowed to stand, would occasion
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afailure of justice of cause irreparable injury to the
party against whom it was made.”

10. It was thus explained that for invoking the revisiond jurisdiction of
the High Court, the Petitioner must satisfy the requirement of the proviso to
Section 115 of the CPC. Reference was made to the decision of the
Honble Supreme Court in the case of Prem Bakshi and Others vs.
Dharam Dev and Others?*® which while considering the power of the High
Court under Section 115 of the CPC, as it stood prior to amendment of
1999, observed as under;

“34. Therefore, it can never be suggested
that the High Court can interfere with each and every
order passed by a Court subordinate to it only if the
requirements of sub-section (1) of Section 115 are
satisfied or for ends of justice or to prevent abuse of
the process of the Court can refused to look into the
proviso to said sub-section (1). | hold that
amendment was introduced by the amending Act of
1999 to restrict the power of revison only in respect
of cases where the order would have findly disposed
of the suit or the proceeding if it had been made in
favour of the party applying for revison.”

11. While discussing the meaning of the expression “other proceeding”
referred to in the proviso to Sub-Section (1) of Section 115 of the Code, the
Cdcutta High Court opined that from a reading of the Statute it was never the
intention of the makers of the law that by incluson of the expression “other
proceeding” they intended to vest the High Court with the power of revison
even in respect of order that may be passed in interlocutory or supplementary
proceeding to a suit. It was andysed that by insertion of the expresson “other
proceeding”, the Legidature intended to vest the High Court with the power
of revision in respect of order passed in the civil proceedings, which are
registered other than the suits. It was thus concluded that, now revisional
goplication will only lie againgt such find or interlocutory order, which if it hed
been made in favour of the party applying for revision, would have finally
disposed of the suit or the proceeding.

| am in respectful agreement with the above ratiocination.

6 (2002) 2 SCC 2 : AIR 2002 SC 559
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12. In Shiv Shakti Coop. Housing Society, Nagpur vs. Swar aj
Developers and Others'’, the Honble Supreme Court took up the

question of law involving the effect of the amendment to Section 115 of the
CPC and discussed in Paragraph 32 as follows,

“32. A plain reading of Section 115 as it
stands makes it clear that the stress is on the
guestion whether the order in favour of the party
applying for revison would have given findity to suit
or other proceeding. If the answer is “yes’ then the
revision is maintainable. But on the contrary, if the
answer is “no” then the revision is not maintainable.
Therefore, if the impugned order is interim in nature
or does not findly decide the lis, the revision will not
be maintainable. The legidative intent is crystal clear.
Those orders, which are interim in nature, cannot be
the subject- matter of revision under Section 115.
There is marked distinction in the language of Section
97(3) of the Old Amendment Act and Section
32(2)(i) of the Amendment Act. While in the former,
there was a clear legislative intent to save
applications admitted or pending before the
amendment came into force. Such an intent is
significantly absent in Section 32(2)(i). The
amendment relates to procedures. No person has a
vested right in a course of procedure. He has only
the right of proceeding in the manner prescribed. If
by a statutory change the mode of procedure is
atered, the parties are to proceed according to the
altered mode, without exception, unless there is a
different stipulation.”

13. In view of the above extracted pronouncements, it is evident that a
Petition under Article 115 would be maintainable only if the order in favour
of the party applying for revison would have given findity to a suit or other
proceeding. Obvioudly, an Application under Order XVIII Rule 17 would
not fulfil the required condition of Section 115 of the CPC. It is in this
eventuality that the provisions of Articles 226/227 of the Constitution have

77 (2003) 6 SCC 659
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been invoked by the Petitioner.

14. It needs no reiteration that Article 226 of the Constitution deals the
power of the High Court to issue certain writs, while Article 227 of the
Congtitution of the Constitution deals with the power of the High Court of
superintendence over al Courts within its jurisdiction. Therefore, the question
now arises as to whether Article 226 and Article 227 of the Constitution
can be invoked together, for matters such as the instant one. In this regard
the following decisions bear relevance.

15. In Umaji Keshao Meshram and Others vs. Smt. Radhikabai
and Another®, a two Judge Bench of the Honble Supreme Court while
determining a question “Whether an apped lies under Cl. 15 of the Letters
Patent of the Bombay High Court to a Division Bench of two Judges of
that High Court from the Judgment of a Single Judge of that High Court in
a petition filed under Art.226 or 227 of the Constitution of India?’,
reference was made to the decision in Jagannath Ganbaji Chikkale vs.
Gulabrao Raghobaji Bobde'®, wherein it was observed, inter alia, as
follows,

“90, Under Article
226 the High Courts have power to issue directions,
orders and writs to any person or authority including
any Government. Under Article 227 every High
Court has the power of superintendence over all
courts and tribunals throughout the territory in relation
to which it exercises jurisdiction. The power to issue
writs is not the same as the power of
superintendence. By no stretch of imagination can a
writ in the nature of habeas corpus or mandamus or
quo warranto or prohibition or certiorari be equated
with the power of superintendence. These are writs
which are directed against persons, authorities and
the State. The power of superintendence conferred
upon every High Court by Article 227 is a
supervisory jurisdiction intended to ensure that
subordinate courts and tribunals act within the limits

B AIR 1986 SC 1272
19 (1965) 67 Bom LR 609 : 1965 Mh LJ 426
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of their authority and according to law (see State of
Gujarat v. Vakhatsinghji Vajesinghji Veghela, AIR.
1968 SC 1481, 1487, 1488 and Ahmedabad Mfg.
& Cdico Ptg. Co. Ltd. v. Ramtahel Ramnand, (AIR
1972 SC 1598)). The orders, directions and writs
under Article 226 are not intended for this purpose
and the power of superintendence conferred upon the
High Courts by Article 227 is in addition to that
conferred upon the High Courts by Article 226.
Though at the first blush it may seem that a writ of
certiorari or a writ of prohibition partakes of the
nature of superintendence inasmuch as at times the
end result is the same, the nature of the power to

issue these writs is different from the supervisory or
superintending power under Article 227. The powers
conferred by Articles 226 and 227 are separate and
distinct and operate in different fields. The fact that
the same result can at times be achieved by two
different processes does not mean that these
processes are the same.

(Emphasis supplied)

16. In Surya Dev Rai vs. Ram Chander Rai and Others® a two
Judge Bench was presented with a matter in which the Appdlant had filed a
suit for issuance of permanent preventive injunction, based on his title and
possession over the suit property, in the Court of the Civil Judge. He aso
sought for relief by way of ad interim injunction under Order XXXIX Rules
1 and 2 of the CPC. The prayer was rgjected by the Trial Court as also by
the Appellate Court. Aggrieved the Appellant approached the High Court
under Article 226 of the Constitution, which was summarily dismissed with
the observation that the Petition was not maintainable as the Appellant was
seeking interim injunction againgt private respondents. The Supreme Court in
Paragraph 24 discussed the difference between Articles 226 and 227 of the
Constitution as brought out in Umaji Keshao Meshram?®® but went on to
observe at Paragraph 25 that the distinction between the two jurisdictions
stands almost ‘obliterated’ in practice. In the end result, the said Judgment
allowed the Apped setting aside the Order of the High Court.

% (2003) 6 SCC 675
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17. Later in time however, contrary to the ratiocination above, in
Radhey Shyam and Another vs. Chhabi Nath and Others* a three
Judge Bench had to decide a matter placed before them, in pursuance of an
Order of two Honble Judges, to consider the correctness of the Law laid
down by the Court in Surya Dev Rai?t, that an Order of a Civil Court
was amenable to writ jurisdiction under Article 226 of the Congtitution. The
Honble Supreme Court went on to discuss the decisons in T. C. Basappa
vs. T. Nagappa and Another?; Election Commission, India vs. Saka
Venkata Subba Rao?; Veerappa Pillai vs. Raman & Raman Ltd.?,
Smt. Ujjam Bai vs. Sate of Uttar Pradesh and Another® and Naresh
Shridhar Mirajkar and Others vs. State of Maharashtra®; Rupa
Ashok Hurra vs. Ashok Hurra and Another?” and a plethora of other
decisions and observed that while the above Judgments dealt with the
guestion whether judicial order could violate a fundamental right, it was
clearly laid down that the challenge to judicial orders could lie by way of
Apped or Revison or under Article 227 of the Congtitution but not by way
of awrit under Article 226 and Article 32. It aso discussed the Judgment
dated 06-12-1989 in Civil Appeal No. 815 of 1989 : Qamaruddin vs.
Rasul Baksh and Another which had been cited in the Allahabad High Court
Judgment in Ganga Saran vs. Civil Judge, Hapur, Ghaziabad and
Others®, which considered the issue of writ of certiorari and mandamus
agang interim order of civil court and held;

“1f the order of injunction is passed by a
competent court having jurisdiction in the matter,
it is not permissible for the High Court Under
Article 226 of the Constitution to quash the same
by issuing a writ of certiorari. In the instant case,
the Learned Single Judge of the High Court
further failed to realise that a writ of mandamus
could not be issued in this case. A writ of
mandamus cannot be issued to a private
individual unless he is under a statutory duty to

2 AIR 2015 SC 3269 perform a public duty. The dispute involved in the

2 AIR 1954 SC 440

2 AIR 1953 SC 210

2 AIR 1952 SC 192

% AIR 1962 SC 1621

% AIR 1967 SC 1

27 (2002) 4 SCC 388

2 AIR 1991 Allahabad 114
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instant case was entirely between two private
parties, which could not be a subject-matter of
writ of mandamus Under Article 226 of the
Constitution. The Learned Single Judge ignored
this basic principle of writ jurisdiction conferred
on the High Court under Article 226 of the
Constitution. There was no occasion or
justification for issue of a writ of certiorari or
mandamus. The High Court committed serious
error of jurisdiction in interfering with the order
of the District Judge.”

(Emphasis supplied)

That, it had thus been clearly laid down by the Supreme Court that
an Order of a Civil Court could be challenged under Article 227 of the
Congtitution but not under Article 226 of the Constitution. The Supreme
Court went on to observe as follows,

“22. The Bench in Surya Dev Rai also
observed in Para 25 of its judgment that distinction
between Articles 226 and 227 stood almost
obliterated. In para 24 of the said judgment
distinction in the two articles has been noted. In view
thereof, observation that scope of Article 226 and
227 was obliterated was not correct as rightly
observed by the referring Bench in Para 32 quoted
above. We make it clear that though despite the
curtailment of revisiona jurisdiction Under Section
115 Code of Civil Procedure by Act 46 of 1999,
jurisdiction of the High Court Under Article 227
remains unaffected, it has been wrongly assumed in
certain quarters that the said jurisdiction has been
expanded. Scope of Article 227 has been explained
in several decisons including Waryam Singh and Anr.
v. Amarnath and Anr.: AIR 1954 SC 215 : Ouseph
Mathai v. M. Abdul Khadir: 2002 (1) SCC 319,
Shdini Shyam Shetty v. Rgendra Shankar Petil: 2010
(8) SCC 329 and Sameer Suresh Gupta v. Rahul
Kumar Agarwal: 2013 (9) SCC 374.
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23. Thus, we are of the view that judicial
orders of civil courts are not amenable to a writ of
certiorari under Article 226. We are also in agreement
with the view of the referring Bench that a writ of
mandamus does not lie against a private person not
discharging any public duty. Scope of Article 227 is
different from Article 226.

25. Accordingly, we answer the question
referred as follows:

“(i) Judicia orders of civil court are not
amenable to writ jurisdiction Under Article 226 of the
Condtitution;

(i) Jurisdiction under Article 227 is distinct
from jurisdiction from jurisdiction Under Article 226.
Contrary view in Surya Dev Rai is overruled.” ”

18. In view of the above stated judicial pronouncement that presently
rules, it is evident that while seeking revision of any orders of the Learned
Tria Court, the party if so advised is required to approach the High Court
under Article 227 of the Constitution and not under Article 226 of the
Congtitution, as it is now crystal clear that orders of a Civil Court are not
amenable to a writ jurisdiction under Article 226 of the Constitution of
India. In such circumstances, what would be the fate of this Petition under
congderation?

19. Having carefully perused the contents of the Petition, | find that in
pith and substance, it is a Petition invoking the supervisory jurisdiction of the
High Court and consequently for this one time is being considered.
Henceforth, all Petitions that seek to invoke such a jurisdiction shall be
expected to be filed under Article 227 of the Constitution of India, unless
the conditions as laid down in Section 115 stand fulfilled, in which case the
petition would obvioudy lie under the said provision.

20.  The cloud having been cleared on this aspect, | may now attend to
the provisions of Order XVIII Rule 17 of the CPC. For the purpose of
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convenience, the said provison is extracted hereinbelow;

“17. Court may recall and examine
witness.— The Court may at any stage of a suit
recall any witness who has been examined and may
(subject to the law of evidence for the time being in
force) put such questions to him as the Court thinks
fit.”

It may be recapitulated here that previously
the Code had a specific provision in Order XVIlI
Rule 7 A for production of evidence which was
previoudy unknown or for evidence which could not
be produced despite due diligence. The provision
enabled the Court to permit a party to produce any
evidence even after the conclusion of evidence, if the
aforesaid conditions were fulfilled and the Court
stood satisfied. This provision was however deleted
from 1.7.2002, nevertheless such an exclusion does
not now prevent the Court from receiving evidence
or recalling any witness who has been examined, if
such requirement exists and the Court thinks fit.
Besides the above provision, Section 151 of the
CPC which has aso been invoked by the Petitioners
envisages that nothing in the Code shall be deemed
to limit or otherwise affect the inherent power of the
Court to make such orders as may be necessary for
the ends of justice or to prevent abuse of the
process of the Court. This, provision empowers the
Court to make orders ex debito justitiae.

21. In K. K. Velusamy® while discussing the provision of Section 151
of the CPC, the Supreme Court relying on a catena of decisions pertaining
to the scope of Section 151 of the CPC held that, they were unable to
accept the submission of the Respondent therein that Section 151 could not
be used for reopening evidence or for recalling witnesses. The Court was of
the opinion that Section 151 is not a substantive provision which creates or
confers any power or jurisdiction on courts, it merely recognises the
discretionary power inherent in every Court as a necessary corollary for
rendering justice in accordance with law, to do what is ,right and undo what
is ,wrong. In other words, to do al things necessary to secure the ends of
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justice and prevent abuse of its provisions. Nevertheless, the powers under
Section 151 or for that matter Order XVIII Rule 17 of the Code are not
intended to be used routinely at the drop of a hat.

22. On this line of reasoning, in my considered opinion, we may refer to
the decision of the Honble Supreme Court in Mahadev Govind Gharge
and Others vs. Special Land Acquisition Officer, Upper Krishna
Project, Jamkhandi, Karnataka® where the Supreme Court while
considering the provision of Order XL1 Rule 22 of the CPC observed as

follows,

“29. Thus, it is an undisputed principle of law that
the procedura laws are primarily intended to achieve
the ends of justice and, normally, not to shut the
doors of justice for the parties at the very threshold.
We have aready noticed that there is no indefeasible
divestment of right of the cross-objector in case of a
delay and his rights to file cross-objections are
protected even at a belated stage by the discretion
vested in the courts. But at the same time, the court
cannot lose sight of the fact that the meaning of
“ends of judtice” essentidly refers to judtice for al the
parties involved in the litigation. It will be unfair to
give an interpretation to a provision to vest a party
with a right at the cost of the other, particularly,
when statutory provisions do not so specifically or
even impliedly provide for the same.”

(Emphasis supplied)

23. On the same lines in S. Nagaraj and Others vs. State of
Karnataka and Another®, it was held that;

% (2011) 6 SCC 321
© 1993 Supp (4) SCC 595

“18. Justice is a virtue which transcends all
barriers. Neither the rules of procedure nor
technicalities of law can stand in its way. The order
of the Court should not be prejudicial to anyone.
Rule of stare decisis is adhered for consistency but it
is not as inflexible in Administrative Law as in Public
Law. Even the law bends before justice.
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24, InRupaAshok Hurra? it was opined as hereunder;

69. True, due regard shall have to be had as
regards opinion of the Court in RangaSwamy [(1990) 1
SCC 288] but the situation presently centresaround that
intheevent of there being any manifest injusticewould
thedoctrine of ex debito justitiae be said to be having a
roleto play in sheer passvity or toriseabovetheordinary
heightsasit preachesthat justiceisaboveal. The second
aternative seemsto bein consonancewith time and the
present phase of socio-economic conditionsof thesociety.
Manifest injusticeiscurablein naturerather thanincurable
andthisCourt would loseitssanctity and thuswould belie
theexpectationsof thefounding fathersthat justiceisabove
all. Thereis no manner of doubt that procedural |aw/
procedural justice cannot overreach the concept of justice
and in the event an order stands out to create manifest
injustice, would thesamebealowedtoremaininsilentio
S0 asto affect the parties perpetually or the concept of
justice ought to activate the Court to find away out to
resolve the erroneous approach to the problem?
............................................ In the event there is any
affectation of such an administration of justice either by
way of infraction of natura justiceor an order being passed
wholly without jurisdiction or affectation of public
confidenceasregardsthedoctrineof integrity inthejustice
delivery system, technicality ought not to outweigh the
course of justice— the same being the true effect of the
doctrine of ex debito justitiae. The oft-quoted statement
of law of Lord Hewart, C.J.inR. v. Sussex Justices, ex p
McCarthy [(1924) 1 KB 256 : 1923 All ER Rep 233:
93 LJKB 129] that it isof fundamental importancethat
justice should not only be done, should manifestly and
undoubtedly be seen to be done, had this doctrine
underlined and administered therein.”

(Emphasis supplied)

The above extracted pronouncements|end succour to the expectation
that technicality should not comein theway of meting out even handed justice.
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Procedureisto be seen asamechanism to advance the course of justice and by
no meansto thwart the process. In other words, technicalities should not draw a
veil onachievingtheendsof justice.

25.  Addressing the argument of learned Counsel for the Respondent that
Sections 137 and 138 of the EvidenceAct do not contempl aterecalling thewitness,
wemay briefly wak through theprovisonsof Sections 137 and 138 of the Evidence
Actfor clarity.

“137. Examination-in-chief. —Theexamination
of awitnessby the party who callshimshall becalled his
examination-in-chief.

Cross-examination.—The examination of a
witness by the adverse party shall be called his
crossexamination.

Re-examination.—The examination of a
witness, subsequent to the cross-examination by the party
who called him, shall becalled hisre-examination.

138. Order of examinations.—Witnesses
shall be first examined-in-chief, then (if the adverse
party so desires) cross-examined, then (if the party
cdling him so desires) re-examined.

The examination and cross-examination must
relate to relevant facts but the cross-examination
need not be confined to the facts to which the
witness testified on his examination-in-chief.

Direction of re-examination.—The
reexamination shall be directed to the explanation of
matters referred to in cross-examination; and, if new
matter is, by permission of the Court, introduced in
reexamination, the adverse party may further
crossexamine upon that matter.”

26.  On contemplating on the above provisions, nowhere in Section 137
it is stated that cross-examination has to be limited only to what has been
stated by the Prosecution witness in examination-in-chief. But | hasten to
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add that this reasoning cannot be utilised routinely, circumspection by the
Courts is to be exercised. Section 138 categorically provides that cross-
examination need not necessarily be confined to the facts to which the
witness testified on his examination-in-chief. True, it is, that, both Sections
do not speak specifically of a further round of cross-examination, at the
same time, there is no provision in the Evidence Act to bar the party from
exercising his right to cross-examination afresh, if the statement of the
witness of the opposing party is prejudicia. Of course, it is for the Court to
decide this aspect, with the ends of justice in sight. That, having been said,
in the instant case, it is not disputed that a Senior Counsel had been
engaged to conduct the matter. This is obviously with an eye on his
experience. Crossexamination is a powerful tool in the hands of a Counsdl,
which requires a great deal of experience to hit the nail on the head. It is
undoubtedly for the purposes of drawing out the truth latent in the witness
for the purposes of reaching the bottom, or the crux of the matter and to
enable the Court to reach a decision based on justice, equity and good
conscience. In the case at hand, the Petitioner did engage a Senior Counsel
to have the advantage of his experience and in the absence of an
opportunity for the Senior Counsel to cross-examine the witness on the
grounds put forth, it flies in the face of the reasons for his appointment. In
my considered opinion, the Learned Trial Court ought to have taken into
consderation all these circumstances as aso the fact that the Senior Counsel
reached the Court premises much before the time afforded by it. There was
nothing to be gained by the party by keeping the Senior Counsel at bay on
a date fixed, neither would it have benefitted the Senior Counsel. No doubt
both the learned Counsel ought to have been vigilant but its absence under
no circumstance justifies suffering or prejudice to a party. The statements
made by the witness indubitably did not appear in his evidence on affidavit
and were of a voluntary nature requiring cross-examination, which could not
be effectively met on account of the grounds aready discussed.

27. In view of the spectrum of discussions that have ensued supra, and
the reasons as made out therein, the impugned Order of the learned Tridl
Court deserves to be and is set aside and quashed, accordingly the Petition
is dlowed.

28.  The learned Trial Court shall allow re-cross examination of the
Defendants witness, Janab Ibrahim Naik, and complete it within a month
from today.
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29. However, the observations in this Judgment are by no means to be
congrued as expressions on the merits of the case. The fate of the Suit shall
be decided by the Learned Trial Court on merits duly analysing the evidence
that surfaces in course of the tridl.

30. The records of the learned Trial Court be remitted forthwith.

31. In the circumstances, no order as to costs.
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SLR (2017) SIKKIM 625
(Before Hon'ble Mr. Justice Bhaskar Raj Pradhan)

Crl. Rev. P. No. 04 of 2017

ShriBal KrishnaDhamala ... PETITIONER/ REVISIONIST
\ersus
Smt.MalaRar ... RESPONDENT
For thePetitioner : Mr. Zangpo Sherpa, and Ms. MonMaya
Subba, Advocates.
For Respondent : Dr. DomaT. Bhutiaand Ms. SudhaSewa,

Legd Aid Counsdls.

Date of decison: 9" November 2017

A. Limitation Act, 1963 — S. 5 — Protection of Women from
Domestic Violence Act, 2005 — S. 29 — An appeal under S. 29 of the
DV Act, 2005 could be preferred within a period of 30 days from the
date on which the order made by the Magistrate is served on the
aggrieved person or the respondent, as the case may be, whichever
is later. The prescribed period of 30 days for preferring Appeal fixes
a lifespan for such legal remedy for the redress of the legal injury —
The law of limitation is enshrined in the maxim interest reipulicae up
sit finis litium (it is for the general welfare that a period be put to
litigation). On the expiry of the said period of 30 days, a right would
enure in favour of the petitioner who had been successful in the
Judgment dated 29.10.2016 passed by the learned Judicial
Magistrate, East Sikkim at Gangtok in D.A.V case No. 05/2014
preferred by the respondent against the petitioner. This right enured
in favour of the petitioner could not have been taken away by the
learned Session Judge without first issuing notice and then hearing
the petitioner. It was incumbent upon the learned Session Judge to
have issued the notice upon the petitioner to show case as to why
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the appeal shall not be condoned. It was also incumbent upon the
learned Session Judge to have heard the petitioner before passing
any order adverse to the petitioner in the application for the
condonation of delay. It is a fundamental requirement of the
principles of natural justice which is inherent in all judicial
proceedings.

(Para 5)

Petition allowed.

Chronological list of cases cited:
1. Martin Burn Ltd. v. Corpn. of Cacutta, AIR 1966 SC 529.

ORDER
Bhaskar Raj Pradhan, J

The present Revision Application impugns the order dated
30.03.2017 in Crimina Appea No. 03/2017 passed by the learned Session
Judge, East Skkim at Gangtok, by which while issuing notice on the Apped
preferred, the learned Session Judge aso disposed of an application filed by
the respondent herein under Section 5 of the Limitation Act, 1963 for
condonation of delay of 110 days in preferring the Appedl.

2. Way back in 1966, the Apex Court in re: Martin Burn Ltd. v.
Corpn. of Calcuttal, hed that a result flowing from a statutory provision is
never an evil. A Court has no power to ignore that provision to relieve what
it considers a distress resulting from its operation. A statute must of course
be given effect to whether a Court likes the result or not. The laws of
limitation is founded on public policy with the am of securing peace, to
suppress fraud and perjury, to quicken diligence and to prevent oppression.
When the statutory period of limitation runs out a right enures in favour of
the opposite party.

3. Admittedly, while alowing the application for condonation of delay,

the learned Session Judge did not hear the petitioner against whom the
1 AIR 1966 SC 529
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Appeal had been preferred by the respondent before the learned Session
Court. The petitioner had been relieved of the accusation of domestic
violence aleged by the respondent in D.A.V Case No. 05/2014.

4, Admittedly again, the notice of the filing of the Appea was issued
only on 01.04.2017, pursuant to which the petitioner herein came to know
of the passing of the impugned order dated 30.03.2017.

5. Under Section 29 of the Protection of Women from Domestic
Violence Act, 2005 an Appeal could be preferred within a period of 30
days from the date on which the order made by the Magistrate is served on
the aggrieved person or the respondent, as the case may be, whichever is
later. The prescribed period of 30 days for preferring Apped fixes a lifespan
for such legal remedy for the redress of the legal injury. The law of
limitation is enshrined in the maxim interest reipulicae up st finis litium (it is
for the genera welfare that a period be put to litigation). On the expiry of
the said period of 30 days a right would enure in favour of the petitioner
who had been successful in the Judgment dated 29.10.2016 passed by the
learned Judicial Magistrate, East Sikkim at Gangtok in D.A.V case No. 05/
2014 preferred by the respondent against the petitioner. This right enured in
favour of the petitioner could not have been taken away by the learned
Session Judge without first issuing notice and then hearing the petitioner. It
was incumbent upon the learned Session Judge to have issued the notice
upon the petitioner to show case as to why the appeal shall not be
condoned. It was aso incumbent upon the learned Session Judge to have
heard the petitioner before passing any order adverse to the petitioner in the
application for the condonation of delay. It is a fundamental requirement of
the principles of naturd justice which isinherent in al judicid proceedings.

6. On this short point, the impugned order dated 30.03.2017 is set adde.

7. The application for condonation of delay filed by the respondent is
restored in the file of the learned Session Court.

8. The learned Session Judge is directed to hear the said application
for condonation of delay after due notice to the petitioner herein and on
which date or dates the sufficiency of the explanation to the delay for
preferring the appea would be decided afresh, after hearing the parties.

0. The present revison gpplication is digposed of accordingly.
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SLR (2017) SIKKIM 628
(Before Hon'ble Mrs. Justice Meenakshi Madan Rai)

W.P (C) No. 20 of 2017
and
W.P (C) No. 21 of 2017

Shri Pawan Kumar Todi PETITIONER
Versus

Shri Ankit Sarda RESPONDENT

For thePetitioner : Mr. Sudesh Joshi, Mrs. ManitaPradhan

and Mr. Sujan Sunwar, Advocates.

For Respondent : Mr. Jorgay Namka, Ms. PanilaTheengh
and Ms. Tashi Doma Sherpa, Advocates.

Date of decison: 13" November 2017

A. Constitution of India — Articles 226 and 227 — Scope and
ambit — Challenge to judicial orders could lie by way of appeal or
revison or under Article 227 of the Constitution but not by way of a
Writ under Article 226 — A party can approach this Court under
Article 227 of the Congtitution to invoke its supervisory jurisdiction.
(Paras 7, 8 and 9)

B. Code of Civil Procedure, 1908 — S. 10 — The key words in S.
10 are “the matter in issue is also directly or substantially in issue
in a previous instituted suit”. The words ‘directly or ‘substantially’ in
issue are used in contradiction to the words ‘instantly’ or
‘collaterally’ in issue. Therefore, S. 10 would apply only after thereis
identity of the matter in issue in both the suits, meaning thereby, that
the whole of the subject-matter in both the proceedings is identical.
(Paras 10 and 11)
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Code of Civil Procedure, 1908 — Order VIl Rule 14 — When

a suit is filed, the Plaintiff is required to furnish the list of documents
on which he places reliance. It is not necessary that the documents
are also to be filed at this stage, a list of such documents will suffice.
The documents which are relied on by the parties are to be produced
at the first hearing of the suit as required under Order XIII.

(Para 15)

Petition dismissed.

Chronological list of cases cited:

1.

10.

National Institute of Mental Health and Neuro Sciences v. C.
Parameshwara, (2005) 2 SCC 256.

Manohar Lal Chopra v. Rai Bahadur Rao Raja Seth Hiralal, AIR
1962 SC 527.

Indian Bank v. Maharashtra State Co-operative Marketing Federation
Ltd., AIR 1998 SC 1952.

Aspi Jal and Another v. Khushroo Rustom Dadyburjor, AIR 2003
SC 1712.

National Institute of Mental Health and Neuro Sciences v. C.
Parameshwara, AIR 2005 SC 242.

Radhey Shyam and Another v. Chhabi Nath and Others, AIR 2015
SC 3269.

Umagji Keshao Meshram and Others v. Smt. Radhikabai and Another,
AIR 1986 SC 1272.

Jagannath Ganbgji Chikkale v. Gulabrao Raghobgji Bobde, (1965) 67
Bom LR 609, 1965 Mh LJ 426.

Surya Dev Rai v. Ram Chander Rai and Others, (2003) 6 SCC 675.

Ganga Saran v. Civil Judge, Hapur, Ghaziabad and Others, AIR
1991 Allahabad 114.
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11. Pukhrg D. Jain and Others v. G. Gopalakrishna, AIR 2004 SC
3504.

JUDGMENT
Meenakshi Madan Rai, J

1. WP(C) No0.20 of 2017 and WP(C) No.21 of 2017 filed under
Article 227 of the Constitution of India, are being disposed of by this
common Judgment. They arise out of the impugned Orders of the learned
Digtrict Judge, East Sikkim at Gangtok, dated 05-12- 2016, in Money Suit
No0.10 of 2015 [Mr. Ankit Sarda vs. Pawan Kumar Todi and Order dated
05-12-2016 passed in Money Suit No.9 of 2015 [Mr. Ankit Sarda vs.
Pawan Kumar Todi (HUF)], respectively.

2. The Petitioner’s case, in WP(C) No.21 of 2017, is that, he had
filed a Suit for recovery of money against the Respondent, before the
Learned 7 th Bench of the City Civil Court, at Kolkata, on 16-04-2015,
being Money Suit No.220 of 2015. The facts enumerated therein were that
sometime in November 2012, the Respondent had approached the
Petitioner to be a franchisee of the Petitioner's Company, in Siliguri, West
Bengal. On the basis of the agreed terms, the Respondent advanced some
money to the Petitioner, who in turn supplied some computers, servers and
peripherals worth Rs.9,75,000/- (Rupees nine lakhs and seventyfive
thousand) only, to the Respondent at the Respondent's Siliguri Office, which
however closed down after a few months. Therefore, the Petitioner sought
recovery of Rs.1,03,026/- (Rupees one lakh, three thousand and twenty six)
only, being the difference in the value of goods supplied and the advance
made by the Respondent. Instead, two and half months' later, the
Respondent filed a Money Suit against the Petitioner, being Money Suit
No.09 of 2015, in the Court of the Learned District Judge, East Sikkim, at
Gangtok, on 06-07-2015 seeking recovery of a sum of Rs.10,11,044/-
(Rupess ten lakhs, eeven thousand and forty-four) only, from the Petitioner.

3. In WP(C) No. 20 of 2017, it was averred that the supply of
computers and peripherals by the Petitioner to the Respondent amounted to
Rs.20,40,000/- (Rupees twenty lakhs and forty thousand) only, hence the
Petitioner sought recovery of an amount of Rs.94,200/- (Rupees ninety-four
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thousand and two hundred) only, from the Respondent as the difference
between the supplies and the money advanced by the Respondent. The

Respondent for this part filed Money Suit No. 10/2015 in the Court of the
learned District Judge, East Sikkim, on 6-7-2015, seeking recovery of an
amount of Rs.22,74,914/- (Rupees twenty-two lakhs, seventy-four thousand,
nine-hundred and fourteen) only, from the Petitioner herein aleging that he
had advanced loan to the Petitioner.

4, In both matters, the Petitioner filed an Application each under
Section 10 of the Code of Civil Procedure, 1908 (for short “CPC”), on
04-11-2015 before the learned Court at Gangtok, seeking stay of both the
above proceedings, as according to him the Civil Suits filed by him in
Kolkata were prior in time to those filed by the Respondent in Gangtok.
That, the subject matters in the City Civil Court, at Kolkata and the issues
in the suits filed by the Respondent before the Gangtok Court are directly
and substantially the same. That, the Learned Trial Court had directed the
Petitioner to furnish a certified copy of the Plaint filed by him in Kolkata
and fixed 05-12-2016 for orders. However, the required documents were
delayed, prompting the Court to reject the Petitioner's Applications, inter
alia, with the reasoning that if the parties in the instant case and the case
before the VIIth Bench of the City Civil Court, at Kolkata were the same,
it did not tantamount to the claim of the parties being in respect of the same
transaction. It is contended herein that the provisions of Section 10 of the
CPC are mandatory and that if the matter in issue is directly and
substantially the same in the previous and latter suit, between the same
parties, then the later suit must be stayed. Learned Counsel garnered
succour from the decisions in National Institute of Mental Health and
Neuro Sciences v. C. Parameshwara' and Manohar Lal Chopra v. Rai
Bahadur Rao Raja Seth Hiralal?. Being thus aggrieved, the Petitioner is
before this Court.

5. Rebutting the arguments of the Petitioner, Learned Counsel for the
Respondent, contended that merely on the allegation of the Petitioner that he
has filed civil suits in the Court in Kolkata, the proceedings in the Court at
Gangtok cannot be stayed as the Respondent is yet to receive the summons
and to know the cause of action. That, there have to be cogent grounds for
such an order which the learned Trial Court can issue after analysing the
material before it. That, the Petitioner was unable to furnish any documents

1(2005) 2 SCC 256
2 AIR 1962 SC 527
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before the Learned Trial Court within the time stipulated and should not
now be heard to cry foul. Moreover, the amount claimed by the
Respondent, as the Plaintiffs in Money Suit No.09 of 2015, is
Rs.10,11,044/- (Rupees ten lakhs, eleven thousand and forty four), only,
whereas the recovery sought by the Petitioner in his Money Suit, is
Rs.1,03,026/- (Rupees one lakh and three thousand and twenty-six) only,
and in Money Suit No. 10 of 2015, it is Rs.22,74,914/- (Rupees twenty-
two lakhs, seventy-four thousand, nine hundred and fourteen) only, as
against the claim of Rs.94,200/- (Rupees ninety-four thousand and two
hundred) only, of the Plaintiff. The disparity in the amounts would adequately
indicate that it does not pertain to the same transaction.

In order to buttress his submissions, strength was drawn from the
decisions in Indian Bank vs. Maharashtra State Co-operative
Marketing Federation Ltd.2, Aspi Jal and Anr. vs. Khushroo Rustom
Dadyburjor#, National Institute of Mental Health and Neuro Sciences
v. C. Parameshwara®. It was further advanced that Orders of a Civil
Court are not amenable to a Writ Jurisdiction as clearly held in Radhey
Shyam and Another vs. Chhabi Nath and Others®, hence the instant
Petition deserves dismissal on this count alone. That, no illegality arises in
the Order of the Learned District Judge and hence, the instant Petition be
dismissed.

6. Careful and anxious consideration has been given to the submissions
made at the Bar, the documents which Learned Counsel have walked this
Court through during the hearing have also been carefully perused and
considered, so also the citations relied on and the impugned Order.

7. Prior to embarking on a discussion on Section 10 of the CPC, |
deem it fit to address the argument of learned Counsel for the Respondent,
who while relying on the expostion in Radhey Shyam (supra), contended
that orders of the Civil Court are not amenable to Writ Jurisdiction. | am
afraid reliance on this Judgment is entirely misplaced for the reasons
enumerated herein. In Umaji Keshao Meshram and Others vs. Smt.
Radhikabai and Another’, while discussing the scope and ambit of Article
226 and Article 227 of the Congtitution of India, referring to the decision in

3 AIR 1998 SC 1952
4 AIR 2003 SC 1712
5 AIR 2005 SC 242

& AIR 2015 SC 3269
"AIR 1986 SC 1272
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Jagannath Ganbaji Chikkale vs. Gulabrao Raghobaji Bobde?, the
Hon'ble Supreme Court observed as follows;

“90. Under Article
226 the High Courts have power to issue directions,
orders and writs to any person or authority including
any Government. Under Article 227 every High
Court has the power of superintendence over all
courts and tribunals throughout the territory in relation
to which it exercises jurisdiction. The power to issue
writs is not the same as the power of
superintendence. By no stretch of imagination can a
writ in the nature of habeas corpus or mandamus or
guo warranto or prohibition or certiorari be equated
with the power of superintendence. These are writs
which are directed against persons, authorities and
the State. The power of superintendence conferred
upon every High Court by Article 227 is a
supervisory jurisdiction intended to ensure that
subordinate courts and tribunals act within the limits
of their authority and according to law (see State of
Gujarat v. Vakhatsinghji Vajesinghji Veghela, AIR.
1968 SC 1481, 1487, 1488 and Ahmedabad Mfg.
& Cdico Ptg. Co. Ltd. v. Ramtahel Ramnand, (AIR
1972 SC 1598)). The orders, directions and writs
under Article 226 are not intended for this purpose
and the power of superintendence conferred upon the
High Courts by Article 227 is in addition to that
conferred upon the High Courts by Article 226.
Though at the first blush it may seem that a writ of
certiorari or a writ of prohibition partakes of the
nature of superintendence inasmuch as at times the
end result is the same, the nature of the power to

8(1965) 67 Bom LR 609 : 1965 Mh LJ 426
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issue these writs is different from the supervisory or
superintending power under Article 227. The powers
conferred by Articles 226 and 227 are separate and
distinct and operate in different fields. The fact that
the same result can at times be achieved by two
different processes does not mean that these
processes are the same.

(Emphasis supplied)

8. On the same point of Law, in Surya Dev Rai vs. Ram Chander

Rai and Others’, the Hon'ble Supreme Court, contrary to the observation
in Umaji Keshao Meshram, went on to observe at Paragraph 25, that the
digtinction between Article 226 and Article 227 of the Constitution of India,
stands almost ~ obliterated in practice and alowed the Appeal setting aside
the order of the High Court which had summarily rejected the Apped with
the observation that the petition was not maintainable under Article 226 of
the Constitution as the appellant was seeking interim injunction against
private respondents. Following this, in Radhey Shyam (supra), a three
Judge Bench had to consider the correctness of the Law laid down in Surya
Dev Rai (supra) in pursuance of an order of a two Judge Bench, that an
order of a Civil Court was amenable to Writ Jurisdiction under Article 226
of the Constitution. Ruling to the contrary, in Radhey Shyam (supra), it
was held that the challenge to judicia orders could lie by way of appea or
revision or under Article 227 of the Constitution but not by way of a Writ
under Article 226 and Article 32 of the Constitution. It also discussed the
Judgment dated 06-12-1989 in Civil Appeal No. 815 of 1989 :
Qamaruddin vs. Rasul Baksh and Another which had been cited in the
Allahabad High Court Judgment in Ganga Saran vs. Civil Judge, Hapur,
Ghaziabad and Others', which considered the issue of writ of certiorari
and mandamus againgt interim order of civil court and held;

“If the order of injunction is passed by a competent
court having jurisdiction in the matter, it is not
permissible for the High Court Under Article 226 of
the Congtitution to quash the same by issuing a writ
of certiorari. In the instant case, the Learned Single

9(2003) 6 SCC 675
0 AR 1991 Allahabad 114
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Judge of the High Court further failed to redise that
a writ of mandamus could not be issued in this case.
A writ of mandamus cannot be issued to a private
individual unless he is under a statutory duty to
perform a public duty. The dispute involved in the
ingtant case was entirely between two private parties,
which could not be a subject-matter of writ of
mandamus Under Article 226 of the Condtitution. The
Learned Single Judge ignored this basic principle of
writ jurisdiction conferred on the High Court under
Article 226 of the Constitution. There was no
occasion or justification for issue of a writ of
certiorari or mandamus. The High Court committed
serious error of jurisdiction in interfering with the
order of the Didtrict Judge.”

(Emphasis supplied)
9. It was further observed as herein bdow;

“22. The Bench in Surya Dev Rai also
observed in Para 25 of its judgment that distinction
between Articles 226 and 227 stood almost
obliterated. In para 24 of the said judgment
digtinction in the two articles has been noted. In view
thereof, observation that scope of Article 226 and
227 was obliterated was not correct as rightly
observed by the referring Bench in Para 32 quoted
above. We make it clear that though despite the
curtailment of revisional jurisdiction Under Section
115 Code of Civil Procedure by Act 46 of 1999,
jurisdiction of the High Court Under Article 227
remains unaffected, it has been wrongly assumed in
certain quarters that the said jurisdiction has been
expanded. Scope of Article 227 has been explained
in severa decisons including Waryam Singh and An.
v. Amarnath and Anr.: AIR 1954 SC 215 : Ouseph
Mathai v. M. Abdul Khadir: 2002 (1) SCC 319,
Shalini Shyam Shetty v. Rgendra Shankar Petil: 2010
(8) SCC 329 and Sameer Suresh Gupta v. Rahul
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Kumar Agarwal: 2013 (9) SCC 374. .

23. Thus, we are of the view that judicial
orders of civil courts are not amenable to a writ of
certiorari under Article 226. We are also in
agreement with the view of the referring Bench that a
writ of mandamus does not lie against a private
person not discharging any public duty. Scope of
Article 227 is different from Article 226.

25. Accordingly, we answer the question
referred as follows:

“(i) Judicial orders of civil court are not
amenable to writ jurisdiction Under Article 226 of the
Condtitution;

(i) Jurisdiction under Article 227 is distinct
from jurisdiction from jurisdiction Under Article 226.
Contrary view in Surya Dev Ral is overruled.”

Thus, it was for the reasons elucidated, supra that the Judgment of
Radhey Shyam (supra), held that judgments of Civil Court are not
amenable to Writ Jurisdiction under Article 226 of the Constitution. But a
party can therefore approach this Court under Article 227 of the
Constitution to invoke its supervisory jurisdiction and the Petitions have
indeed correctly been filed under this provision.

10. | now proceed to address the issue at hand, for which for the sake
of convenience Section 10 of the CPC is reproduced below.

“10. Say of suit.—No Court shall proceed
with the trial of any suit in which the matter in issue
is also directly and substantially in issue in a
previoudy instituted suit between the same parties, or
between parties under whom they or any of them
claim litigating under the same title where such suit is
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pending in the same or any other Court in India
having jurisdiction to grant the relief claimed, or in
any Court beyond the limits of India established or
continued by the Central Government and having like
jurisdiction, or before the Supreme Court.

Explanation.—The pendency of a suit in a
foreign Court does not preclude the Courts in India
from trying a suit founded on the same cause of
action.”

1. Both parties have referred to National Institute of Mental Health
(supra). The said Judgment lays down that the fundamental test to attract
Section 10 is, whether on a fina decision being reached in the previous suit,
such decision would operate as res judicata in the subsequent suit. That,
Section 10 of the CPC applies only in cases where the whole or the
subject-matter in both the suits is identical. The key words in Section 10
are “the matter in issue is also directly or substantialy in issue in a previous
instituted suit”. The words ‘directly’ or ‘substantially’ in issue are used in
contradiction to the words ‘instantly’ or ‘collaterally’ in issue. Therefore,
Section 10 would apply only after there is identity of the matter in issue in
both the suits, meaning thereby, that the whole of the subject-matter in both
the proceedings is identical.

12. In Pukhraj D. Jain & Ors. Vs. G. Gopalakrishna®, relied on by
learned Counsel for the Respondent, while discussing the parameters of
Section 10, the Hon'ble Supreme Court opined that it is not for a litigant to
dictate to the Court as to how the proceedings should be conducted and
that it is for the Court to decide what will be the best course to be adopted
for expeditious disposal of the case. That, in a given case, the stay of
proceedings of later suit may be necessary in order to avoid multiplicity of
proceedings and harassments of parties. In Aspi Jal and Anr. (supra), the
Paintiffs and defendants were identical in three civil suits filed thus,

(1) For eviction of the defendants on grounds of
bona fide occupation, (2) Suit between the same
parties for eviction on grounds of non user for civil
orders before ingtitution of suits and (3) For eviction

1 AIR 2004 SC 3504
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on grounds of non user for a continuous period of
not less than 6 months.

The Hon'ble Supreme Court held that many of the matters in issue
are common in the suits including the issue as to whether the plaintiffs are
entitled to recovery of possession of the suit premises but for application of
Section 10 of the CPC, the entire subject matter of the two suits must be
the same. That, the said provisions will not apply where few of the matters
in issue are common and will apply only when the entire subject matter in
controversy is the same.

13. In Manohar Lal Chopra (supra), the Hon’ ble Supreme Court held
that where a party claims interference of the Court to stop another action
between the same parties, it lies upon him to show to the Court that the
multiplicity of actions is vexatious and the whole burden of proof lies upon
him. It was aso held that the provisions of the Section are clear, definite
and mandatory. A Court in which a subsequent suit has been filed is
prohibited from proceedings with the trial of a suit in certain specific
circumstances.

14.  On the cornerstone of the aforesaid judicial pronouncements, it
would now be relevant for this Court to look into whether the matter in
issue filed by the Petitioner and the Respondent in different periods of time
are “directly” and “subgtantidly” the same.

15. Before proceeding on the aforestated point, we may briefly surf
through the provisions of Order VII Rule 14 of the CPC, which are
extracted below;

“14. Production of document on which plaintiff
sues or relies—(1) Where a plaintiff sues upon a
document or relies upon document in his possession
or power in support of his claim, he shall enter such
documents in a list, and shall produce it in Court
when the plaint is presented by him and shal, at the
same time deliver the document and a copy thereof,
to be filed with the plaint.

(2) Where any such document is not in the
possession or power of the plaintiff, he shall,
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wherever possible, state in whose possession or
power it is.

(3) A document which ought to be produced
in Court by the plaintiff when the plaint is presented,
or to be entered in the list to be added or annexed
to the plaint but is not produced or entered
accordingly, shal not, without the leave of the Court,

be received in evidence on his behalf at the hearing
of the suit.

Thus, this Rule makes it clear that when a suit is filed, the Plaintiff is
required to furnish the list of documents on which he places reliance. It is
not necessary that the documents are also to be filed at this stage, a list of
such documents will suffice. The documents which are relied on by the
parties are to be produced at the first hearing of the suit as required under
Order XIII. It would be apposite to produce the relevant provision of
Order XIII Rule 1 of the CPC.

“1. Original documents to be produced at
or before the settlement of issues.—(1) The
parties or their pleader shall produce on or before
the settlement of issues, dl the documentary evidence
in original where the copies thereof have been filed
adong with plaint or written statement.”

On reading and understanding the provisions extracted hereinabove
the specific requirements of Law pertaining to documents have been made
out succinctly and require no further eucidation.

16. A meticulous examination of the documents on record would reveal
that, firstly no list accompanies the Plaint of the Petitioner filed in Kolkata,
nor were such documents pointed out by the Counsel for the Petitioner to
establish the similarity of the issues involved in the suits at Kolkata and
Gangtok. The suit filed by the Petitioner is for recovery of a sum of
Rs.94,200/- (Rupees ninetyfour thousand and two hundred) only, and
Rs.1,03,026/- (Rupees one lakh, three thousand and twenty-six) only. To
the contrary, the Money Suits of the Respondent before the Learned District
Court, at Gangtok, is for recovery of a sum of Rs.10,11,044/- (Rupees ten
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lakhs, eleven thousand and forty-four) only, and Rs.22,74,914/- (Rupees
twenty-two lakhs, seventy-four thousand, nine-hundred and fourteen) only.
Thus, clearly there is a disparity in the amounts and as correctly observed
by the Learned Trial Court, it does not mean that merely because the
parties are the same the cause of action too is identical. Consequently, had
the Petitioner filed his list of documents, it would have assisted the Courts
to arrive a a finding as to whether the issues were the same in the matters
before the aforementioned two Courts, directly and substantially, this is not
the case.

17.  Admittedly, Notice has not been received by the Respondent in
connection with the suits filed by the Petitioner in the Court at Kolkata, to
gauge the cause of action. In the absence of formal intimation or knowledge
of the filing of the suits, can we hold the Suits of the Respondent to be
harassive? In my considered opinion the response would undoubtedly be in
the negative. Having said that, | reiterate that sans any document furnished
for perusa of the learned Trid Court in Gangtok, it is well nigh impossible
to arrive at a finding as to whether the issues involved in the Money Suits
filed by the Respondent before the District Judge at Gangtok and that filed
by the Petitioner in the City Civil Court at Kolkata involve issues directly
and substantidly identical.

18. In conclusion therefore, | find no infirmity in the finding and Order of
the Learned District Judge, East Sikkim, at Gangtok, which accordingly
sudans.

19. Petitions filed by the Petitioner under Article 227 stands dismissed
and disposed of.

20. Records of the Learned Trial Court be remitted forthwith along with
a copy of this Judgment.

21. No order as to costs.
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Sun Pharmal aboratoriesLimited PETITIONER
\Versus

TheUnion of Indiaand Others RESPONDENTS

For thePetitioners: Mr. Vikram Nankani, Sr. Advocatewith

Ms. Sangita Pradhan and Mr. Nanda
Gopal, Advocates.

For Respondents: Mr. Kaushik Chanda, Addl. Solicitor
Genera withMr. B.K Gupta, Advocate.

Date of decision: 21% November 2017

A. Central Excise Act, 1944 — Industrial Policy, 2007 — The
crucial question which must necessarily be answered is whether the
Petitioner has been able to establish that the Respondents had vide
the Industrial Policy, 2007 and Notification No. 20/2007 made a
promise, which the Petitioner had acted upon putting itself in a
detrimental position which would compel the Respondent No.1 to
make good the promise — When the Petitioner thus started its
investment in the year 2005 the incentive scenario in Sikkim was
that under the previous regime Notification No. 56/2003 by which the
Industrial Policy, 2003 was operationalized had been amended vide
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impugned Notification N0.27/2004 by making it clear that only those
new industrial units which have commenced commercial production on
or after 23.12.2002 but not later than 31.03.2007 would be entitled to
the exemption — Petitioner started its commercial production on and
from 20.04.2009 for its first unit. However, the intention of the
Respondent No.1 to offer central excise duty exemption was
unequivocal. Respondent No. 1 had both knowledge and intention that
the said promise would be acted upon — Between the periods
09.07.2004 i.e. the date of issuance of impugned Notification No. 27/
2004 till 01.04.2007, the date on which the Industrial Policy, 2007 was
declared, the policy continued to be as provided in Notification No. 56/
2003 and as amended by impugned Notification No. 27/2004 i.e. that of
100% exemptions from excise duty — Petitioner had made substantial
investments between the period of issuance of impugned Notification
No. 20/2007 and the issuance of the impugned Notification No. 20/2008
— It is quite evident that the Petitioner had in fact altered its position
and made further huge investments to avail of the promise held out by
the Respondent No. 1 to its detriment.

(Paras 47 and 57)

B. Central Excise Act, 1944 — Promissory Estoppel — The second
guestion which also needs to be answered is whether by issuing the
impugned Notification N0.20/2008, the Respondents has done away
or curtailed the benefit granted under Notification No.20/2007 — The
declaration of the Industrial Policy, 2003 for the Sate of Sikkim and
thereafter the Industrial Policy, 2007 for the entire North East
Region including Sikkim makes it clear that the Respondent No.1
was satisfied that it was necessary in the public interest to exempt
inter-alia excise duty on P & P medicaments manufactured by the
Petitioner and cleared from the units located in the Sate of Sikkim
initially in the year 2003 and thereafter again in the year 2007
keeping in mind the fact that Sikkim was one of the least industrially
developed States in India. 100% exemption of both income tax as
well as excise duty is a definite attractive fiscal incentive strategy
which would lure investors to set up units in Sikkim without which,
considering the under development of industries and the geographical
terrain of the region, industrialist may not find feasible to invest in.
Having thus declared such attractive incentives and lured the
Petitioner to invest in Sikkim any alteration in the incentive package
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to the detriment of the investor would definitely attract the doctrine
of promissory estoppel. The Respondent No. 1 cannot be allowed the
unconscionable departure from the subject matter of the assumptions
which has, as seen hereinabove, been adopted by the Petitioner as
the basis of the course of conduct which would affect the Petitioner
adversely.

(Paras 47 and 63)

C. Central Excise Act, 1944 — Public Interest — The impugned
Notification No. 20/2008 was a notification amending the original
Notification No. 20/2007 issued in public interest granting exemption
of payment of excise duty. In such situation it was incumbent upon
the Respondent No.1 to have shown larger public interest for
curtailing/modifying/withdrawing exemption so granted — In the
present cases, as we have seen earlier, a definite scheme of
incentives for new industries was put forward vide Industrial Policy,
2007 which held out a promise by the Respondent No.1 for 100%
excise duty exemption so that more and more industries could be
attracted to State of Sikkim. The Respondent No.1 translated the
said promise declared vide Industrial Policy, 2007 into Notification
No. 20/2007 for the obvious reason that thereby more and more new
industries would be attracted to the North East Region including
Sikkim — The Petitioner’s subsequent investments were obviously
intended to reap the benefit of the said Notification N0.20/2007. The
Petitioner having commenced commercial production on and from
20.04.2009 for the first unit and from 14.04.2014 for the second unit
were well within the period notified therein. The policy of the
Respondent No.1 was clear and cogent. It was intended to draw
investors to Sikkim which was industrially backward. Having acted on
the said promise made by the Respondent No.1, the Petitioner made
huge investments and altered its position to its detriment. Having
issued the said Notification N0.20/2007 in public interest it was
incumbent upon the Respondent No.1 to place before this Court all
materials available to establish a superior public interest which the
Respondent No.1 has failed to do. The facts and circumstances of
the present writ petitions, therefore, squarely falls within the
parameters of the doctrine of promissory estoppel and that it would
be unconscionable on the part of the Respondent No.1 to shy away
from it without fulfilling its promise. The relief that must, therefore
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be granted on the facts of the present case is that for the period
declared vide Notification N0.20/2007, the Petitioner would be
entitled to the excise duty exemption as promised therein.
Consequently impugned Notification Nos.20/2008 and 38/2008 are
liable to be quashed to the extent they curtail and whittle down the
100% excise duty exemption benefit as promised vide Notification
N0.20/2007 and is hereby quashed. All impugned orders/ demand
notices/show cause notices which are against the aforestated
declarations of law are also quashed.

(Para 69, 77 and 87)

Petitions allowed.

Chronological list of cases cited:

Unicorn Industries v. U.O.1, 2013 (289) E.L.T 117 (Sikkim).
Reckitt Benckiser v. Union of India, 22011 (269) E.L.T 194.

Sal Sted Ltd. v. UOI, 2010 (260) ELT 185 (Guj).

Herbo Foundation Pvt. Ltd. v. U.O.l, 2010 (261) ELT 98 (Gau).
Manuel Sons Hotel Pvt. Ltd. v. State of Kerala, (2016) SCC 766.
State of Jharkhand v. Tata Cummins, (2006) 4 SCC 57.

Shiva Shakti Sugars Ltd. v. Shree Renuka Sugar, (2017) SCC 729.

©® N o o »~ w dh B

Unichem Laboratories v. Collector of CE, 2002 (145) ELT 502
(SC).

9.  Share Medical Care v. U.O.l, 2007 (209) ELT 321 (SC).
10.  Hero Cydles Ltd. v. U.O.I, 2009 (ELT) 490 (Bom).

11. Modipon Limited and Another v. Union of India and Others, 2002
(146)ELT 45 (Ddl.).

12. Kothari Industrial Corpn. Ltd. v. T.N. Electricity Board, (2016) 4
SCC 134.

13. DG of Foreign Trade v. Kanak Exports, (2016) 2 SCC 226.



645
Sun PharmalL aboratoriesLtd.v. TheUnion of India& Ors.

14. R.C. Tobacco (P) Ltd. v. Union of India, (2005) 7 SCC 725.

15. Motila Padampat Sugar Mills Co. Ltd. v. State of Uttar Pradesh and
Others, (1979) 2 SCC 409.

16. Pournami Oil Mills and Others v. State of Kerala and Another,
(1986) supp. SCC 728.

17.  Pawan Alloys & Casting (P) Ltd. v. U.P. SEB, (1997) 7 SCC 251.

JUDGMENT
The Judgment of the Court was delivered by Bhaskar Raj Pradhan, J

A classical dispute between the tax collector and the tax payer has
led to the filing of four Writ Petitions before this Court whereby the tax
payer seeks to invoke against the tax collector, the well settled doctrine of
promissory estoppel which is a doctrine evolved by equity (and not
estoppdl) to prevent injustice. This common Judgment disposes of four Writ
Petitions filed by Sun Pharma Laboratory Ltd., the common Petitioner in al
the said Writ Petitions, as common issues are raised therein. It is the case
of the Petitioner that the promised policy declared by the Central
Government (Respondent No. 1) of 100% excise duty exemption which had
persuaded the Petitioner to alter its position and invest huge amount of
money has now been indiscriminately curtailed giving rise to the present
cause of action to challenge the impugned notifications whittling down the
exemption benefits and resulting in the passing of a series of impugned show
cause notices and impugned orders by the Central Excise Commissionerate
confirming demands of Central Excise duties, interest and pendties thereon.

W.P.(C) No. 41/2015

2. W.P. (C) No. 41/2015 impugns Notification No. 21/2008-C.E.
dated 27.03.2008 (impugned Notification N0.21/2008) and Notification No.
36/2008-C.E dated 10.06.2008 (impugned Notification N0.36/2008) and
seeks a prayer for the Petitioner units to be permitted to avail the benefit of
exemption of payment of excise duty as provided in terms of Notification
No. 56/2003-C.E dated 25.06.2003 (Notification No. 56/2003). The said
writ Petitions also impugns Natification No. 20/2008-C.E dated 27.03.2008
(impugned Notification No. 20/2008) and Notification No. 38/2008-C.E
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dated 10.06.2008 (impugned Notification No. 38/2008) and seeks a prayer
for the Petitioner units to be permitted to avail the benefit of exemption from
payment of excise duty as provided in terms of Notification No. 20/2007-
C.E dated 25.04.2007 (Notification No. 20/2007).

W.P. (C) No. 08/2017

3. W.P. (C) No. 08/2017 impugns Order No. M.O/75748-75751/16
& F.O/76277-76280/16 dated 14.12.2016 passed by the Customs, Excise
& Service Tax Appellate Tribunal (CESTAT) in Appea Nos. E/76003/15,
75290/16, 75930/14 and 76004/15 by which the CESTAT came to the
view that the constitutional validity of the impugned Notification No. 21/
2008 being in question pending before this Court the said notification if
upheld, the Petitioner would not have any claim before the CESTAT and if
set asde, it would. Thus, holding so, liberty was granted to the Petitioner to
approach the CESTAT again after the fina verdict from this Court.

4, The said Writ Petition aso impugns.-

(i) OIO No. 10/COMM/CE/SLG/13-14 dated 26.03.2014 issued
on 27.03.2014 passed by the Commissioner of Customs, Central
Excise and Service Tax, Silliguri Commissionerate (the
Commissioner) by which the demand of Central Excise duty
amounting to 5,17,43,860/- under Section 11 A of the Central
Excise Act, 1944 on the Petitioner, the interest at applicable rate up
to the date of payment of duty on the duty amount under Section 11
AB of the Central Excise Act, 1944 as well as the penalty of
5,17,43,860/- under Section 11 AC of the Central Excise Act, 1944
was confirmed and the sdf credit facility available under Notification
No. 56/2003-C.E dated 25.06.2003 (Notification N0.56/2003) was
withdrawn from the Petitioner.

(ii) OIO No0.06-07/COMM/CE-SLG/15-16 dated 17.07.2015
passed by the Commissioner confirming the demands of Central
Excise duty (i) amounting to 5,31,41,422.00 pertaining the period
December 2012 to June, 2013 and (ii) amounting to 8,45,18,446/-
pertaining to the period July, 2013 to January, 2014 on the
Petitioner under the provisions of Section 11 A (4) of the Centrd
Excise Act, 1944 read with Rule 8 of the Central Excise Rule, 2002
and sub paragraph 2C (g) of the Notification No. 56/2003 as
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amended by impugned Notification No. 21/2008 along with
appropriate interest on the amounts confirmed in terms of Section 11
AB (now 11 AA) of the Central Excise Act, 1944 and the penalty
amount of 13,76,59,868.00 (Rupees thirteen crore seventy six lakhs
fifty nine thousand eight hundred sixty eight) (5,31,41,422+
8,45,18,446) on the Petitioner in terms of Section 11 AC (1) (c) of
the Central Excise Act, 1944. However, the Petitioner was given the
offer to pay only 25% of such amount as pendty on fulfilment of the
conditions as prescribed under Section 11 AC (1) (e) of the Central
Excise Act, 1944. By the said order the Commissioner also ordered
the forfeiture of sdlf credit facility as available to the Petitioner under
the said Notification No. 56/2003 as amended by the impugned
Notification No. 21/2008 in terms of the provision of subparagraph
2C (f) of the said notification.

(iii) OIO N0.22/COMM/CE/SLG/15-16 dated 08.01.2016 of the
Commissioner by which he confirmed the demand of central excise
duty (i) amounting to 2,27,27,200.00 pertaining to the month of
February 2014 on the Petitioner under the provision of Section 11 A
(1) of the Central Excise Act, 1944 read with Rule 8 of the Centra
Excise Rule, 2002 and sub-paragraph 2C (g) of the Notification No.
56/2003 as amended by the impugned Notification No. 21/2008
and the appropriate interest on the said confirmed amount of duty at
appropriate rate in terms of Section 11 AA of the Central Excise
Act, 1944 and the penalty amounting to 2,27,27,200.00 on the
Petitioner in terms of Section 11 AC (1) (c) of the Central Excise
Act, 1944. However, the Petitioner was given the offer to pay only
25% of such amount as penalty on fulfilment of the conditions as
prescribed under Section 11 AC (1) (e) of the Central Excise Act,
1944. By the said order the Commissioner also ordered the
forfeiture of sdf credit facility as available to the Petitioner under the
said Notification No. 56/2003 as amended by impugned Notification
No. 21/2008 in terms of the provision of sub-paragraph 2C (f) of
the said notification.

W.P.(C) No. 27/2017

5. W.P. (C) No. 27/2017 sought quashing of four show cause notices
issued by the Deputy Commissioner of Central Excise and Service Tax,
Gangtok Divison, Siliguri (Deputy Commissioner) as wel as five notifications
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issued by the Respondent No.1. The details of the said show cause notices
and Notifications are as under:-

(i) C.No.V(18) 02/Refund/CE/Sun-754/GTK-Divn/16-17/3184
dated 5.08.2016, issued by the Deputy Commissioner directing the
Petitioner to show cause as to why the refund of %4,62,76,710/-,
%3,91,50,366/-, 5,45,22,707/-, ¥2,94,34,399/- and %3,60,37,967/-
for the month of February, 2016, March 2016, April 2016, May
2016 and June 2016 respectively claimed by the Petitioner in terms
of clause 2B (b) of Notification No. 56/2003 should not be rejected
and disallowed for not having fulfilled the condition as stipulated in
clause 3 (i) and (ii) of the said notification.

(i) C.No.V (18)52/Refund/CE/Sun-754/GTK-Divn/16-17/3600
dated 26.08.2016, issued by the Deputy Commissioner directing the
Petitioner to show cause as to why the refund of differentiad amount
of 10,54,60,351/- and 6,48,30,249/- for the financial year 2014-15
and 2015-16 respectively as claimed by the Petitioner in terms of
clause 2.2(1) & (2) of the said Notification No. 56/2003 should not
be rejected and disallowed for not having fulfilled the condition as
dipulated in Clause 3 (i) & (ii) of the said notification.

(ili) C.N0.V(15)19/ADJ/ CE/COMM/SLG/2016/20697 dated
19.10.2016, issued by the office of the Commissioner of Customs,
Central Excise & Service Tax, Siliguri directing the Petitioner to
show cause as to why the amount of 82,84,25,639/- erroneously
refunded in contravention to the condition as laid down in clause 3
(i) and (ii) of the said notification read with clause 2B (b) of the
said natification should not be deposited forthwith as undertaken by
the Petitioner to do so in the undertaking submitted to the
department at the time of submitting its refund claim. The said show
cause notice also required the Petitioner to show cause as to why
the said amount, erroneously refunded to the Petitioner, if not
deposited forthwith as per the undertaking, should not be demanded
in terms of Section 11A of the Central Excise Act, 1944. It further
required to show cause as to why the interest in terms of Section
11AA of Central Excise Act, 1944, should not be demanded.

(iv) C.No.V(18)58/CE/Refund/Sun-754/GTK-Divn./2016-17/605
dated 20.02.2017, issued by the Deputy Commissioner, directing the
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Petitioner to show cause as to why the refund of 34,49,82,808/-,
¥5,19,93,070/-, %4,85,03,864/-, X5,01,55,727/-, X¥1,88,94,680,
%5,09,23,261/- and 34,55,74,646/- for the months of July 2016,
August 2016, September 2016, October 2016, November 2016,
December 2016 and January 2017 respectively, in total amounting to
31,10,28,056/- claimed by the Petitioner in terms of clause 2B(b) of
Notification No. 56/2003 should not be rejected and disallowed for
not having fulfilled the condition as Sipulated in clause 3(i) & (ii) of
the said notification.

(v) Notification No. 27/2004-CE dated 09.07.2004, (impugned
Notification No. 27/2004) issued by the Respondent No.1 further
amending Notification N0.56/2003 amongst others.

(vi) Impugned Notification No. 21/2008 which is also impugned in
W.P. (C) No. 41/2015.

(vii) Notification No. 36/2008 C.E dated 10.06.2008, (impugned
Notification N0.36/2008) which is also impugned in W. P. (C) No.
41/2015.

(viii) Impugned Noatification No. 20/2008-CE which is aso impugned
in W. P. (C) No. 41/2015.

(ix) Impugned Notification No. 38/2008-CE which is aso impugned
in W. P. (C) No. 41/2015.

W.P.(C) No. 40/2017

6. W.P,(C) No. 40/2017 impugns two show cause notices issued by
the Commissioner and two notifications issued by the Respondent No.1.
The details of the said show cause notices and notifications are as under:-

(i) C.N0.V(15)20/ADJ/ICE/COMM/SLG/2016/24091 dated
02.12.2016, issued by the Commissioner directing the Petitioner to
show cause as to why the Verification Certificates issued by the
Deputy/Assistant Commissioner, Central Excise & Service Tax,
Gangtok Division, bearing N0.58 dated 27.11.2015 issued vide
C.No0.V(18)08/CE/SUN/V R/Per14-15/Gtk-Divn/2015- 16/4049-
4053 dated 30.11.2015; No0.59 dated 27.11.2015 issued by
C.No0.V(18)08/CE/SUN/V R/Per14-15/Gtk-Divn/2015- 16/4044-
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4048 dated 30.11.2015; No.60 dated 27.11.2015 issued vide
C.N0.V(18)08/CE/SUN/V R/Per14-15/Gtk-Divn/2015- 16/4255-
4258; Verification Certificates issued N0.01,02,03,04,05,06/Sun-I1/
2015-16 all dated 27.11.2015 and No.07 and 08/Sun-11/2015-16
both dated 22.12.2015 be considered erroneous and in violation of
the provision of Notification N0.56/2003 (as amended). The said
show cause notice also required the Petitioner to show cause as to
why the total re-credit of Rs. 43,98,61,414.00 availed and
subsequently utilized during the period January, 2015 to January,
2016 should not be disalowed for being irregular and in violation of
the provisions of Notification N0.56/2003-CE dt. 25.06.2003, as
amended, in as much as, the same should be disallowed for not
having fulfilled the condition as stipulated in Clause 3(i) & (ii) of
Notification N0.56/2003-CE dt. 25.06.2003, as amended. The said
show cause notice also required the Petitioner to show cause as to
why the irregular re-credit availed and utilised by the Petitioner,
amounting to Rs. 43,98,61,414.00 should not be demanded and
recovered in terms of Section 11A of the Central Excise Act, 1994,
as amended, for violating the provisions of Clause 2C(g) of
Notification N0.56/2003-CE dt.25.06.2003, as amended, read with
Rule 8 (3) of the Central Excise Rules, 2002. The said show cause
notice further required the Petitioner to show cause as to why the
Interest in terms of Section 11AA of the Central Excise Act, 1944,
as amended should not be demanded and recovered till the date of
deposit of the said amount and Penalty in terms of Section 11 AC
1(a) of the Central Excise Act, 1944, as amended, should not be
imposed on them for having contravened the provisions of the
Central Excise Act, 1944 as amended, issued under Section 5A of
the Central Excise Act,1944 as amended.

(i) C.No.V(15)21/ADJ/CE/COMM/SLG/2016/895 dated
13.01.2017, issued by the office of the Commissioner directing the
Petitioner to show cause as to why the total re-credit of
%15,12,61,747/- availed and subsequently utilized during the period
February, 2016 and March, 2016 should not be disallowed for
being irregular and in violation of the provision of Notification
N0.56/2003 as amended and disallowed for not having fulfilled the
condition as dtipulated in clause 3(i) and 3(ii) of Notification No.56/
2003 as amended. The said show cause notice also required the
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Petitioner to show cause as to why the irregular recredit availed and
utilized by the Petitioner, anounting to Rs. 15,12,61,747.00 should
not be demanded and recovered in terms of Section 11A of the
Central Excise Act, 1944 (as amended), for violating the provisions
of Clause 2C(g) of Notification N0.56/2003-CE, dt.25.06.2003 as
amended, read with Rule 8(3) of the Central Excise Rules, 2002.
The said show cause notice also required the Petitioner to show
cause as to why the interest in terms of Section 11AA of the
Central Excise Act, 1944 as amended should not be demanded and
recovered till the date of deposit of the said amount. The said show
cause notice also required the Petitioner to show cause as to why
the penalty in terms of Section 11AC 1(a) of the Central Excise
Act, 1944 as amended, should not be imposed on them for having
contravened the provisions of the Central Excise Act, 1944, as
amended, read with Notification N0.56/2003-CE dt.25.06.2003, as
amended, issued under Section 5A of the Central Excise Act, 1944,
as amended.

(iii) Impugned Notification Nos. 20/2008-CE dated 27.03.2008
which is impugned in W.P. (C) No. 41/2015 and WP (C) No.27/
2017 aso.

(iv) Impugned Notification No. 38/2008-CE which is impugned in
W.P(C) No. 41/2015 and W.P(C) N0.27/2017 aso.

7. At the hearing, Mr. Vikram Nankani, Senior Advocate would submit
that the Petitioner seeks the promotional benefits under the North East
Industrial and Investment Promotion Policy (NEINIPP), 2007 (Industrial
Policy, 2007) read with Notification No. 20/2007 by which it is submitted,
100% of the excise duty was exempted which has now been reduced to
56% only vide impugned Notifications No. 20/2008 and 21/2008 although
the Petitioner had already, in terms of the promise made, invested huge
amounts of money between 2005 to 2008 much prior to the commencement
of commercial production of Petitioners first unit on 20.04.20009. It is the
contention of the Petitioner that this has been done by the Respondents
solely on the ground that the Petitioner had not opted for the same. The
Petitioner contends that based on the Industrial Policy of 2003 which also
exempted from so much of the duty of excise leviable thereon as is
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equivaent to the amount of duty paid by the manufacturer of the goods
other than the amount of duty paid by utilisation of CENVAT credit under
the CENVAT Credit Rules, 2002 for a period of 10 years from the date of
commencement of commercia production, the Petitioner in the year 2005
and thereafter commenced the process of establishing a new unit for
manufacture of P & P Medicaments, falling under Sl. No. 11 of the
schedule to the Notification No. 56/2003 including leasing of the land for
establishing the said unit, generating employment in the State etc. It is the
contention of the Petitioner, in the meanwhile, Office Memorandum dated
01.04.2007 was issued notifying the Industrial Policy, 2007, which also
granted 100% excise duty exemption as provided in the Industrial Policy,
2003. However, the Industrial Policy, 2007 specifically provided that the
new industrial units which commenced production within 10 years of the
sad memorandum would be digible for the incentive thereunder. In line with
the Industrial Policy, 2007, Notification No. 20/2007 was issued whereby
the Petitioners goods were exempted from so much of the duty of excise
leviable thereon as is equivalent to the amount of duty paid by the
manufacturer of goods other than the amount of duty paid by utilisation of
CENVAT credit. In the year 2008, the earlier notified 100% excise duty
exemption was significantly curtailed by issuing two amending impugned
Notification Nos. i.e. 21/2008 and 20/2008 by which the benefit of
exemption was limited to the certain prescribed percentage of value addition
i.e. 56% applicable to pharmaceutical products as mentioned in the
respective notifications. Further amendment to Notifications No. 56/2003
and 20/2007 was made vide impugned Notification No. 36/2008-CE (which
amends Notification No. 56/2003) and impugned Notification N0.38/2008
(which amends Noatification No. 20/2007) both dated 10.06.2008 whereby
an option for fixation of special rates for representing the actual value
addition in respect of any goods manufactured and cleared under the
respective original notification was given. The Petitioners first unit
commenced commercial production from 20.04.2009 and the second unit
from 14.04.2014. The Petitioner submits that athough it was €ligible to get
the benefit of exemption under the Industrial Policy, 2007, inadvertently,
after commencing commercial production from 20.04.2009 the Petitioner
started claiming excise duty benefit pursuant to the Industrial Policy, 2003
by way of self-credit of excise duty in cash for the period April, 2009 to
May, 2012 at the reduced rate of 56% instead of 100% of the amount paid
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in cash. No objection has been taken to this credit taken by the Petitioner.
Subsequently, however the Petitioner became aware of the decision of this
Court in re: Unicorn Industries v. U.O.I%, wherein this Court quashed
Notification No. 23/2008 and Notification No. 37/2008 which had smilarly,
curtailed benefits promised under Industrial Policy, 2003. It is the case of
the Petitioner that it further became aware of the decision of the High Court
of Jammu & Kashmir in re: Reckitt Benckiser v. Union of India?,
wherein the High Court of Jammu and Kashmir had quashed the amending
notifications seeking to reduce and restrict the 100% duty exemption
provided pursuant to an incentive scheme for Jammu and Kashmir.
Thereafter, on 22.10.2011, the Petitioner informed the authorities that it
would avail 100% selfcredit of the excise duty paid placing reliance on the
aforesaid Judgments of this Court and the High Court of Jammu and
Kashmir. For the period June, 2012 to February, 2014 the authorities
denied sdlf-credit on monthly basis on the ground that the Petitioner was not
eligible to claim the benefit @ 100% of the amount paid in cash but was
eligible for refund @ 56% on account of the amendment vide impugned
Notification No. 21/2008 which reduced the benefit from 100%. It is the
case of the Petitioner that it has invested an amount of 3186.08 crores up
to March 2014 and being a large project investment continued thereafter
and an amount of ¥337.51 crores have been invested up to March 2016.

8. Mr. Vikram Nankani, learned Senior Advocate for the Petitioner
would argue that the Petitioner had acted on the basis of the promise set
out in the Industrial Policy, 2003 and 2007 and the original Notification
N0.20/2007 which was amended by the impugned Notifications No. 20/
2008 and 21/2008 reducing the 100% excise duty guarantee to 56% by
making huge investment and therefore, on the ground of promissory estoppel
alone the Writ Petitions were liable to be allowed and the offending
notifications and orders of the Commissionerate quashed. He would further
submit that merely because power to issue notification is available, the
authority cannot, be permitted to equate what is inherently not equal. He
would submit that once an exemption notification has been issued in public
interest the authority cannot, by simply saying it is in public interest,
withdraw or reduce the benefit under the origina notification and in such
cases, the onus shall be on the authority to establish a superior public

12013 (289) E.L.T 117 (Sikkim)
22011 (269) E.L.T 194
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interest for curtailing or withdrawing an exemption already granted. Mr.
Vikram Nankani, learned Senior Advocate would rely upon the following
judgments in support of his submissions on area based exemption,
promissory estoppel and on his submission that benefit cannot be denied
due to claim under wrong notification: (1) Sal Seel Ltd. V. UOI?3, (2)
Unicorn Industries v. U.O.l (supra), (3) Reckitt Benckiser v. U.O.I,
(4) Herbo Foundation Pvt. Ltd. V. U.O.l*, (5) Manued Sons Hotel Pvt.
Ltd. V. Sate of Kerala®, (6) Sate of Jharkhand v. Tata Cummins®,
(7) Shiva Shakti sugars Ltd. V. Shree Renuka Sugar’, (8) Unichem
Laboratories v. Collector of CE?, (9) Share Medical Care v. U.O.I°
and (10) Hero Cycles Ltd. V. U.O.I*

9. The Respondents however, defend their action and submit that in
fact the impugned notifications does not actually take away the 100% excise
duty benefit as sought to be made out by the Petitioner. It is claimed that a
different mechanism was devised in public good and that impugned
Notification No. 20/2008 does not deviate from the 100% policy. Mr.
Kaushik Chanda, learned Additional Solicitor General would submit that in
gpite of the new mechanism devised, ultimately the benefit to the Petitioner
would be 100% exemption. To explain the same the learned Additional
Solicitor Generd for the Respondents would place two separate calculations
of re-credit / refund under area based exemption notification as under:-

“CALCULATION OF RE-CREDIT/REFUND UNDER AREA
BASED EXEMPTION NOTIFICATION 100% re-credit/ refund case
(Not No. 20/2007):

Vaue of Duty Input | Input credit | Duty payment 100% re-

thefinished | @ 6% | cost | @ 12% from PLA/ credit/

goods account refund
current

%100 %6 22 |1%2.64 %6-2.64 = X3.36 | X3.36

32010 (260) ELT 185 (Guj)
42010 (261) ELT 98 (Gau)

5 (2016) SCC 766

s (2006) 4 SCC 57

7 (2017) SCC 729

82002 (145) ELT 502 (SC)
° 2007 (209) ELT 321 (SC)
02009 (ELT) 490 (Bom)
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Re-credit/Refund as per valueaddition (Not no. 20/2008): -

Vaueof the | Duty Input | Input | Duty Vdue |100% re-
finished @ 6% | cost credit | payment addition | credit/refund
goods @ 12%| fromPLA/ |@ 56%
account ontotal
current duty
%100 X6 22 | %264 [%632.64= |X3.36 |X3.36
%3.36

10.  The Respondents would admit that the Petitioner started industrial
production w.e.f. 20.04.2009 but would contest the assertion of the
Petitioner that the new unit of the Petitioner was started within the period
2005-2008. The Respondents submits that the Petitioner fell within category
(a) of paragraph 3 of Notification No. 56/2003 because the Petitioner
started investment on or after 23rd December, 2002 i.e. from 2005. The
Respondents submits that the Petitioner is entitled only to a limited claim
from exemption of central excise duty vide impugned Notification No. 21/
2008 since the Petitioner started commercial production from 20.04.2009.
The Respondents asserts that the Petitioner had started availing credit of the
amount of duty paid other than by way of utilisation of CENVAT credit
under the CENVAT Credit Rules, 2004 @ 56% right from the beginning. It
is denied that the Petitioner was granted 100% self credit of the amount of
duty paid. It is further stated that the Petitioner started paying central excise
duty from personal ledger account w.e.f. August 2009 by which time
impugned Notifications No. 21/2008 and 36/2008 were already in
existence. The Respondents would submit that the Respondent No.1 was
empowered under Section 5A of the Central Excise Act, 1944 to grant
exemption from duty of excise if the Government is satisfied that it is
necessary and “in public interest so to do by a Notification in official
gazette”. The Respondents would further submit that the Petitioner was duly
entitled to claim the option for fixation of special rate on the basis of
impugned Notification No.36/2008.

1. Thelearned Additiond Solicitor General would submit that the Respondent
No.1 had the power to issuethe notifications sought to be assailed and if the said
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notificationswerestated to bein publicinterest theonuswouldlieonthechalenger
to show how it wasnot in publicinterest. Thelearned Additional Solicitor Genera
would fairly concede that, what was the public interest which compelled the
Respondent No.1 to issuethe offending notifications has however neither been
specified intheoffending notificationsor explained in the counteraffidavit filed.

12. Hewould rely upon thefollowing Judgmentsin support of hisdefence of
theimpugned notifications.-

(1) Modipon Limited & Anr.v. Union of India& Ors.,®t (2) Kothari
Indugtrial Corpn. Ltd.v. T.N. Electricity Board*?, (3) DG of Foreign
Tradev. Kanak Exportst*and (4) R.C. Tobacco (P) Ltd. v. Union of
India*.

13. In rejoinder, Mr. Vikram Nankani, learned Senior Advocate for the
Petitioner would submit that the chart set out by thelearned Additional Solicitor
Generd for the Respondentsisflawed because whereasthe previousnatification
provided 100% exemption from Excise Duty the offending notifications sought to
curtail the same by limiting the exemption to 56% only to the duty payable on
value addition undertaken in the manufacture of the goodsand not ontheentire

excise duty payable as promised. The attention of the Court wasdrawn to the
explanation to clause 3(4) of the impugned Notification No. 20/2008 which
provides.

Explanation: For the purpose of this
paragraph, theactual value addition in respect of said
goods shall be cal culated on the basis of thefinancial
records of the preceding financial year, taking into
account the following:

@) Salevalue of the said goods excluding
excise duty, Value Added Tax and other indirect
taxes, if any, paid on the goods;

1 2002 (146)ELT 45 (Del.)

12(2016) 4 SCC 134
13(2016) 2 SCC 226
14(2005) 7 SCC 725
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(i) Less: Cost of raw materials and
packing material consumed in the said
goods;

@iii)  Less: Cost of fuel consumed if
eligible for input credit under CENVAT
Credit Rules, 2004,

(iv)  Plus: Value of said goods available
as inventory in the unit but not cleared, at
the end of the financial year;

(V) Less: Value of said goods available
as inventory in the unit but not cleared, at
the end of the financial year preceding
that under consideration.

Special rate would be the ratio of actual
value addition in the production or manufacture of
the said goods to the sale value of the said goods
excluding excise duty, Value Added Tax and other
indirect taxes, if any, paid on the goods.

(5) The manufacturer shall be entitled to
refund at the special rate fixed under sub-
paragraph (2) in respect of all clearances of
excisable goods manufactured and cleared under
this notification with effect from the date on
which the application referred to at sub-paragraph
(1) was filed with the Commissioner of Central
Excise or Commissioner of Central Excise and
Customs, as the case may be.

(6) Where a special rate is fixed under
sub-paragraph (2), the refund payable in a month
shall be equivalent to the amount calculated as a
percentage of the total duty payable on such
excisable goods, at the rate so fixed.

Provided that the refund shall not exceed
the amount of duty paid on such goods, other
than by utilization of CENVAT credit.”
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The facts

14.  The Petitioner was initially a partnership which was subsequently
converted into a private Limited Company incorporated under the
Companies Act, 1956 and merged with Sun Pharma Laboratories Limited,
having its factory at plot no.754, Setipool, PO. Rangpo, East Sikkim. The
Petitioner holds Central Excise Registration No.AARCS9750KEM003 and
is, inter dia, engaged in the manufacture of P & P Medicament faling under
chapter heading no.3004.

15. For the development of industries in Sikkim, the Respondent No.1
notified the “New Industrial Policy and other concessions for the State of
Sikkim” (Industrial Policy, 2003) vide Memorandum No.14(2)/2002-SPS
notified on 17.02.2003 inter-alia granting 100% exemption from excise duty
for a period of 10 years from the date of commencement of commercial
production. It was stated, keeping in view the fact that the State of Sikkim
lags behind in Industrial development, a need has been felt for structured
interventionist strategies to accelerate industria development of the State and
to boost Investor confidence. It was also stated that the new incentives
would provide required incentives as well as an enabling environment for
industrial development, improve availability of capital and increase market
access to provide afillip to the private investment in the State. The relevant
paragraph 3.1 read thus:-

“3.1 Fiscal incentives to new Industrial
Units and substantial expansion of existing units:

i. 1.) New industrial units and existing industrial
units on their substantial expansion as defined,
set up in Growth Center, Industrial Infrastructure
Development Centers (IIDCs) and other locations
like Industrial Estates, Export Processing Zones,
Food Parks, IT Parks, etc. as notified by the
Central Government are entitled to 100%
(hundred percent) income tax and excise duty
exemption for a period of 10 years from the date
of commencement of commercial production.
Thrust Sector Industries as mentioned in
Annexure-l| are entitled to similar concessions in
the entire State of Sikkim without area
restrictions.”

[Emphasis supplied]
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16. Notification No. 56/2003 was issued by the Respondent No.1 by
which the 100% excise duty exemption under Industrial Policy, 2003 was
operationalized. The relevant preamble of the said Notification N0.56/2003
was as under:-

“In exercise of the powers conferred by sub-
section (1) of section 5A of the Central Excise
Act, 1944 (1 of 1944), read with sub-section (3)
of section 3 of the Additional Duties of Excise
(Goods of Special Importance) Act, 1957 (58 of
1957) and sub-section (3) of section 3 of the
Additional Duties of Excise (Textiles and Textile
Articles) Act, 1978 (40 of 1978), the Central
Government, being satisfied that it is necessary
in the public interest so to do, hereby exempts
the goods specified in the Schedule appended
hereto, other than goods specified in Annexure
appended hereto, and cleared from a unit located
in the Sate of Skkim, from so much of the duty
of excise leviable thereon under any of the said
Acts as is equivalent to the amount of duty
paid by the manufacturer of goods other than
the amount of duty paid by utilization of
CENVAT Credit Rules, 2002.”

[Emphasis Supplied]
17. Paragraph 3 and 4 of Notification No. 56/2003 read as under:-

“3. The exemption contained in this notification
shall apply only to the following kind of units
namely: -

(@ new industrial units which have
commenced their commercial production
on or after the 23rd day of December,
2002.

(b) industrial units existing before the 23rd
day of December, 2002, but which have
undertaken substantial expansion by way
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of increase in installed capacity by not less
than twenty five per cent on or after 23rd
day of December, 2002.

4. The exemption contained in this notification
shall apply to any of the said units for a period
not exceeding ten years from the date of
publication of this notification in the Official
Gazette or from the date of commencement of
commercial production whichever is later.
[Emphasis Supplied]

18. On 09.07.2004 the Respondent No.1 issued impugned Notification
No. 27/2004 by which paragraph 3 of the Notification No. 56/2003 was
substituted with the following paragraph:-

“3. The exemption contained in this notification
shall apply only to the following kinds of units,
namely:-

(0 new industrial units which have
commenced commercial production on or
after the 23rd day of December, 2002, but
not later than the 31st day of March,
2007.

() industrial units existing before the 23rd
day of December, 2002, but which have
undertaken substantial expansion by way
of increase in installed capacity by not less
than twenty five per cent on or after the
23rd day of December 2002, but have
commenced commercial production from
such expanded capacity, not later than the
31st day of March, 2007.”

19.  The Respondent No.1 vide the said Notification No. 27/2004 thus
restricted the date of commencement of commercia production which was
open ended earlier to the period 23.12.2002 till 31.03.2007.
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20.  On 01.04.2007 vide an office memorandum the Respondent No.1
notified the Industrial Policy, 2007. The Industrial Policy, 2003 was
discontinued on and from 01.04.2007. This Industrial Policy, 2007 covered
the State of Sikkim as well. In the said Industrial Policy, 2007 it was

provided:-

“(i1) Duration:

all new units as well as existing units which go in
for substantial expansion, unless otherwise
specified and which commence commercial
production within the 10 year period from the
date of notification of NEIIPP, 2007 will be
eligible for incentives for a period of ten years
from the date of commencement of commercial
production.

(v) Excise Duty Exemption:

100% Excise Duty exemption will be
continued, on finished products made in the North
Eastern Region, as was available under NEIP,
1997. However, in cases, where the CENVAT paid
on the raw materials and intermediate products
going into the production of finished products
(other than the products which are otherwise
exempt or subject to nil rate of duty) is higher
than the excise duties payable on the finished
products, ways and means to refund such
overflow of CENVAT credit will be separately
notified by the Ministry of Finance.”

21.  The Respondent No.1 issued Notification No. 20/2007 giving effect
to the Industrial Policy, 2007 by which it was provided :-

“In exercise of the powers conferred by sub-
section (1) of the section 5A of the Central
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Excise Act, 1944 (1 of 1944), the Central
Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts the
goods specified in the First Schedule to the
Central Excise Tarrif Act, 1985 (5 of 1986) other
than those mentioned in the Annexure and cleared
form a unit located in the States of Assam or
Tripura or Meghalaya or Mizoram or Manipur or
Nagaland or Arunachal Pradesh or Sikkim, as
the case may be, from so much of the duty of
excise leviable thereon under the said Act as is
equivalent to the amount of duty paid by the
manufacturer of goods other than the amount of
duty paid by utilisation of CENVAT credit

under the CENVAT Credit Rules, 2004.”
[Emphasis Supplied]

22.  The exemption contained in Notification N0.20/2007 was to be
given effect to in the manner provided under paragraph 3 thereof. Under
paragraph 5 of the said Notification N0.20/2007 the exemption was to

apply to:-

“(a) New Industrial units which commence
commercial production on or after the 1st day of
April, 2007 but not later than 31st day of March,
2017;

(b) Industrial units existing before the 1st day of
April, 2007 but which have undertaken
substantial expansion by way of increase by not
less than 25% in the value of fixed capital
investment in plant and machinery for the
purposes of expansion of capacity/modernization
and diversification and have commenced

commercial production from such expanded
capacity on or after the 1st day of April, 2007
but not later than 31st day of March, 2017” .
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23. The Respondent No.1 vide impugned Notification No. 21/2008 in
exercise of the powers conferred by sub-section (1) of Section 5A of the
Central Excise Act, 1944, read with sub-section (3) of Section 3 of the
Additional Duties of Excise (Goods of Specia Importance) Act, 1957 and
sub-section (3) of Section 3 of the Additional Duties of Excise (Textile and
Textile Articles) Act, 1978 made further amendments to Notification No.56/
2003. The Preamble was amended. In the Preamble, for the words and
figures, “to the amount of duty paid by the manufacturer of goods other
than the amount of duty paid by utilisation of CENVAT credit under the
CENVAT Credit Rules, 2002”, the words “to the duty payable on value
addition undertaken in the manufacture of the said goods by the said unit”
were substituted. Paragraphs 1A, 2 and 2A of Notification No. 56/2003

was subgtituted with new paragraphs 2, 2A, 2B, 2C and 2.1.

24.  The Respondent No.1 vide impugned in exercise of the powers
conferred by sub-section (1) of Section 5A of the Central Excise Act,
1944, amended Notification N0.20/2007. In the Preamble, for the words
and figures, “to the amount of duty paid by the manufacturer of goods other
than the amount of duty paid by utilisation of CENVAT credit under the

CENVAT Credit Rules, 2004, the words “to the duty payable on value
addition undertaken in the manufacture of the said goods by the said unit”
were substituted. Paragraphs 2, 3 and 4 of Notification No. 20/2007 were
substituted with new paragraphs 2A, 2B, 2C, 2D and 3. The new
paragraph 2A to the said impugned Notification No. 20/2008 read as
follows-

“2A. The duty payable on value addition
shall be equivalent to the amount calculated as a
percentage of the total duty payable on the said
excisable goods of the description specified in
column (3) of the Table below (hereinafter
referred to as the said Table) and falling within
the Chapter of the said First Schedule as are
given in the corresponding entry in column (2) of
the said Table, at the rates specified in the
corresponding entry in column (4) of the said
Table:
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Sl. No. |Chapter of the Description of goods Rate
First Schedule
D) 2 3 (4)
1. ——r
2. 30 All goods 56
4.

Provided that where the duty payable on value addition exceeds the
duty paid by the manufacturer on the said excisable goods, other than the
amount paid by utilization of CENVAT credit during the month, the duty
payable on value addition, shall be deemed to be equal to the duty so paid
other than by CENVAT credit.”

25. Paragraph 3 of impugned Naotification No. 20/2008 provided:-

“3. (1) Notwithstanding anything contained in
paragraph 2A, the manufacturer shall havethe option
not to avail the rates specified in the said Table and
apply to the Commissioner of Central Excise or the
Commissioner of Customsand Central Excise, asthe
case may be, having jurisdiction over the
manufacturing unit of the manufacturer for fixation
of a special rate representing the actual value
addition in respect of any goods manufactured and
cleared under this notification, if the manufacturer
finds that four-fifths of the ratio of actual value
additionin the production or manufacture of the said
goodsto the value of the said goods, is more than the
rate specified in the said Table expressed as a
percentage. For the said purpose, the manufacturer
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may, within sixty days from the beginning of a
financial year, make an application in writing to the
Commissioner of Central Exciseor the Commissioner
of Customs and Central Excise, as the case may be,
for determination of such special rate, stating all
relevant facts including the proportion in which the
materials or components are used in the production
or manufacture of goods:

Provided that the Commissioner of Central Excise
or the Commissioner of Customs and Central Excise
may, if he is satisfied that the manufacturer was
prevented by sufficient cause from making the
application within the aforesaid time, allow such
manufacturer to make the application within a further
period of thirty days:

Provided further that the manufacturer supports his
claim for a special rate with a certificate from his
statutory auditor containing an estimate of value
addition in the case of goods for which a claim is
made, based on the audited balance sheet of the unit,
for the preceding financial year;

(20  Onrecept of theapplicationreferred to in sub-
paragraph (1), the Commissioner of Central Excise
or Commissioner of Customs and Central Excise, as
the case may be, after making or causing to be made
suchinquiry as he deemsfit, shall fix the special rate
within a period of six months of such application;

(3)  Where the manufacturer desires that he
may be granted refund provisionally till the time
the special rate is fixed, he may, while making
the application, apply to the Commissioner of
Central Excise or the Commissioner of Customs
and Central Excise, as the case may be, in
writing for grant of provisional refund at the rate
specified in column (4) of the said Table for the
goods of description specified in column (3) of
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the said Table and falling in Chapter of the First
Schedule of the Central Excise Tariff Act, 1985
(5 of 1986) as in corresponding entry in column
(2) of the said Table, and on finalization of the
special rate, necessary adjustments be made in
the subsequent refunds admissible to the
manufacturer in the month following the fixation
of such special rate.

(4  Where the Central Government considers
it necessary so to do, it may —

(@ revoke the special rate or amount of
refund as determined under subparagraph (2) by
the Commissioner of Central Excise or the
Commissioner of Customs and Central Excise, as
the case may be, or

(b)  direct the Commissioner of Central Excise
or the Commissioner of Customs and Central
Excise, as the case may be, to withdraw the rate
so fixed. Explanation : For the purpose of this
paragraph, the actual value addition in respect of
said goods shall be calculate on the basis of the
financial records of the preceding financial year,
taking into account the following :

() Sale value of the said goods excluding
excise duty, Value Added Tax and other indirect
taxes, if any, paid on the goods,

(i)  Less: Cost of raw materials and packing
material consumed in the said goods,

(i)  Less: Cost of fuel consumed if eligible for
input credit under CENVAT Credit Rules, 2004;

(iv) Plus : Value of said goods available as
inventory in the unit but not cleared, at the end
of the financial year;
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(v) Less : Value of said goods available as
inventory in the unit but not cleared, at the end
of the financial year preceding that under
consideration. Special rate would be the ratio of
actual value addition in the production or
manufacture of the said goods to the sale value
of the said goods excluding excise duty, Value
Added Tax and other indirect taxes, if any, paid
on the goods.

(5) The manufacturer shall be entitled to
refund at the special rate fixed under sub-
paragraph (2) in respect of all clearances of
excisable goods manufactured and cleared under
this notification with effect from the date on
which the application referred to at sub-
paragraph (1) was filed with the Commissioner
of Central Excise or Commissioner of Central
Excise and Customs, as the case may be.

(6) Where a special rate is fixed under sub-
paragraph (2), the refund payable in a month
shall be equivalent to the amount calculated as a
percentage of the total duty payable on such
excisable goods, at the rate so fixed:

Provided that the refund shall not exceed the
amount of duty paid on such goods, other than
by utilization of CENVAT credit.

2. This notification shall come into force with
effect from the 1st day of April, 2008.”

26.  The Respondent No.1 vide impugned Notification No. 36/2008 in
exercise of the powers conferred by sub-section (1) of Section 5A of the
Central Excise Act, 1944, read with sub-section (3) of Section 3 of the
Additional Duties of Excise (Goods of Specia Importance) Act, 1957 and
sub-section (3) of Section 3 of the Additional Duties of Excise (Textile and
Textile Articles) Act, 1978 made further amendments to Notification No.56/
2003 and notified further conditions whereby an assessee could apply to the
Appropriate Authority for a specific rate for value addition.
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27.  The Respondent No.1 vide impugned Notification No. 38/2008 in
exercise of the powers conferred by sub-section (1) of Section 5A of the
Central Excise Act, 1944 made further amendments to Notification No.20/
2007. The impugned Noatification N0.38/2008 which further amends the new
paragraph 2A as inserted by impugned Notification No. 20/2008 provides
now that “the duty payable on value addition shall be equivalent to the
amount calculated as a percentage of the total duty payable on the said
excise goods of the description specified in column (3) of the Table below
(hereinafter referred to as the said Table) and falling within the chapter of
the first schedule as are given in the corresponding entry in column (2) of
the said Table when manufactured starting from inputs specified in the
corresponding entry in column (5) of the said Table in the same
factory, at the rates specified in the corresponding entry in column (4) of
the said Table’. The Table provided in the new paragraph 2A vide
impugned Notification No. 20/2008 to Notification No. 20/2007 has aso
been replaced with a new Table vide impugned Notification No. 38/2008.
The said Table is as under:-

S. No. | Chapter of the | Description of Rate Description of
First Schedule | goods inputs for
manufacture of
goods in
column (3)
) &) 3 (4) (5)
S (O IO I
2. 30 All goods 56 Any goods
1 O Y
4. | .. e e
5 | . e e
6. | ... | e e
7 | . e
8 | . e e
9 | .. | e e
0. | .. e e
1 o T
2 Y
3. | e e e
14 | ...
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28.  The impugned Notification No. 38/2008 further amended paragraph
3 of the Notification No. 20/2007 as amended by impugned Notification
N0.20/2008 and substituted sub-paragraph (1) of the said paragraph 3 with
the fallowing:-

“(1) Notwithstanding anything contained in
paragraph 2A, the manufacturer shall have the
option not to avail the rates specified in the said
Table and apply to the Commissioner of Central
Excise or the Commissioner of Customs and
Central Excise, as the case may be, having
jurisdiction over the manufacturing unit of the
manufacturer for fixation of a special rate
representing the actual value addition in respect
of any goods manufactured and cleared under this
notification, if the manufacturer finds that the
actual value addition in the production or
manufacture of the said goods is at least 115
percent of the rate specified in the said Table and
for the said purpose, the manufacturer may make
an application in writing to the Commissioner of
Central Excise or the Commissioner of Customs
and Central Excise, as the case may be, not later
than the 30th day of September in a financial
year for determination of such special rate,
stating all relevant facts including the proportion
in which the materials or components are used in
the production or manufacture of goods :

Provided that the Commissioner of Central
Excise or the Commissioner of Customs and
Central Excise, as the case may be, may, if he is
satisfied that the manufacturer was prevented by
sufficient cause from making the application
within the aforesaid time, allow such
manufacturer to make the application within a
further period of thirty days :

Provided further that the manufacturer
supports his claim for a special rate with a
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certificate from his statutory auditor containing a
calculation of value addition in the case of goods
for which a claim is made, based on the audited
balance sheet of the unit for the preceding
financial year;

Provided also that a manufacturer that
commences commercial production on or after the
1st day of April, 2008 may file an application in
writing to the Commissioner of Central Excise or
the Commissioner of Customs and Central Excise,
as the case may be, for the fixation of a special
rate not later than the 30th day of September of
the financial year subsequent to the year in which
it commences production.”

29. Pursuant to the said impugned Notification No. 36/2008, the
Department of Central Excise vide letter bearing No.C.No.V(30)01/CE/
SPS/GTK/2009/528 dated 14.12.2011 informed the Petitioner that they
were not digible for 100% self credit and requested certain information in
this respect. The Petitioner provided the required information vide letter
dated 05.07.2012 and aso informed that they have started taking 100% self
credit from the month of June, 2012 to November, 2012. On the said
background show cause notice No.V(15)13/ADJCE/COM/SLG/2012/
26125 dated 31.03.2013 came to be issued to the Petitioner calling upon
them to show cause as to why central excise duty amounting to
5,17,43,860/- being the amount excess re-credited wrongly by the Petitioner
and utilised for payment of excise duty should not be collected in terms of
Section 11 of the Central Excise Act, 1944 for violating the provisions of
Section 11A of the Central Excise Act, 1944 read with Rule 8(3) of the
Centra Excise Rules, 2002. Further the show cause notice aso required the
Petitioner to show why the interest as per Section 11AB of the Central
Excise Act, 1944 and the pendty under Section 11AC of the Centra Excise
Act, 1944 for contravening Rule 8(3) of the Central Excise Rules, 2002,
with a clear intent to evade payment of duty, should not be imposed. The
said show cause notice also required Petitioner to show cause as to why
re-credited facility available under Notification N0.56/2003 should not be
disallowed. Although persona hearing was granted to the Petitioner on three
dates the Petitioners consultant having another pre-schedule hearing could
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not attend the hearing or submit the defence reply pursuant to which the
Commissioner adjudicated the show cause notice dated 31.03.2013 and
passed the impugned OIO No0.10/COMM/CE/SLG/13-14 dated
26.03.2014 issued on 27.03.2014. Being aggrieved by the said impugned
order dated 26.03.2014 the Petitioner preferred an appeal before the
CESTAT, along with an miscellaneous application for the waiver of pre-
deposit and stay of the operations of the said order. The CESTAT vide
order dated 21.11.2014 granted an unconditional stay to the Petitioner
againgt the recovery duty demanded, interest and penalty imposed relying
upon the judgment of this Court in the matter of Unicorn Industries (supra).
While the agpped was pending fina adjudication and notwithstanding the stay
granted, the Department of Central Excise issued multiple show cause
notices to the Petitioner for different periods and the case of the said
Department in those subsequent show cause notices were identical to the
case of the said Department which was stayed by the CESTAT by the
order dated 21.11.2014. The said show cause notices were (i) SC Notice
No.V(15)07/ADJCE COMM/SLG/2013/17243 for the period December
2012 to June 2013 (ii) SC Notice No. V(15)09/ADJCE/COMM/SLG/14/
11061 for the period July 2013 to January 2014 and (iii) SC Notice No.
V(15)20/ADJCE/COMM/SLG/2014/1863 for the period February 2014.

30.  Thus Writ Petition (C) No. 41 of 2015 was filed challenging the
various impugned Notifications as detailed above.

3L By an Order dated 28.07.2016 this Court directed the CESTAT to
examine (i) Appeal No. E/75930/2014-DB; (ii) Appea No. E/76003/2015;
(iii) Appeal No. E/76004/2016 and (iv) Appea No. E/75290/2016 filed by
the Petitioner and to take decision by reasoned order on his own merit, in
accordance with law, at the earliest, preferably within a period of two
months. The said Writ Petition was directed to be listed on receipt of the
order rendered by the CESTAT.

32. On 21.11.2016 this Court granted further period of three months to
CESTAT for disposa of the appeals.

33. Between the periods 05.08.2016 to 20.02.2017 four show cause
notices were issued for the total period March 2014 to January 2017
seeking to demand and recover 100% benefit on the ground that
Notification N0.56/2003 is not applicable because the first unit of the
Petitioner started production on 20.04.2009.
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34. It is the case of the Petitioner that the benefit at the rate of 56%
was granted for the period March 2014-August 2015 without any
objection. It is the further case of the Petitioner that for the period
September 2015 — January 2016 benefit @ 56% was given under
Notification N0.20/2007 without objection. No benefit has been extended
from February 2016 till date in respect of the first unit of the Petitioner. It is
the Petitioners case that although al the four show cause notices admit that
the Petitioner is eligible for benefit under Notification No.20/2007 but seek
to deny the same on the ground that the Petitioner did not opt for the same.
In al refund applications made after August 2016, reference has been made
to both Notification N0.56/2003 as well as Notification N0.20/2007.

35. W.P. (C) No. 8 of 2017 was preferred on 20.02.2017 by the
Petitioner seeking a writ of certiorari to quash and set aside the impugned
order of the CESTAT dated 14.12.2016 as detailed above.

36. W.P. (C) No. 27/2017 was preferred on 18.04.2017 by the
Petitioner to challenge four show cause notices issued by the Assistant
Commissioner seeking to reject their refund claims of the Petitioner for the
months of July 2016 to January 2017 pursuant to the order passed by the
CESTAT dated 14.12.2016 and the impugned notifications as detailed
above.

37.  On 19.04.2017 the Petitioner wrote a letter to the Assistant
Commissioner to keep the adjudication of the four notices in abeyance until
the disposal of W.P. (C) No.27 of 2017.

38.  On 12.05.2017 the Assistant Commissioner confirmed the demand in
respect of show cause notice dated 26.08.2016. The Petitioner therefore
filed I.LA. No. 1 of 2017 in W.P. (C) No. 27 of 2017 on 13.06.2017
seeking to amend and bring on record the order dated 12.05.2017 passed
by the Assistant Commissioner.

39. On 02.12.2016 and 13.01.2017 two show cause notices were
issued for the period January 2015-March 2016 in respect on second unit
seeking to deny the 100% benefit.

40. It is the case of the Petitioner that notwithstanding these two notices,
benefit @ 56% has been granted from January 2015 to March 2017. For
the period April 2014 when production commenced until December 2014
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no refund application was filed since the Petitioner started paying excise
duty in cash only from January 2015. For the period prior thereto, the
Petitioner had sufficient CENVAT credit amount for payment of excise duty.

41.  W.P(C) N0.40/2017 filed on 21.06.2017 challenges the said two
show cause notices issued by the Commissioner being (i) C.No.V(15)20/
ADJ/CE/COMM/SLG/2016/24091 dated 02.12.2016 and (ii)
C.No0.V(15)21/ADJCE/COMM/SLG/2016/895 dated 13.01.2017. The
said Writ Petition also seeks a writ of Certiorari to quash and set aside
impugned Notification No. 20/2008 and Notification No. 38/2008.

Condderation

42. It is the case of the Petitioner that the Petitioner started investing for
setting up its first unit from the year 2005 only. Evidently therefore, the
Petitioner had started the investment only after issuance of impugned
Notification No. 27/2004 amending Notification N0.56/2003 which
notification put into operation the Industrial Policy, 2003. The said
Notification is cogent and clear. The Petitioner does not fall in any of the
two categories of units as mentioned therein. On the date of the said
impugned Notification N0.27/2004 the Petitioner was aware that the
exemption of payment of excise duty as per Notification N0.56/2003 as
amended would be available to it only on fulfilling the criteria laid down. To
enjoy the benefit of the said Notification N0.56/2003 as amended by
impugned Notification No.27/2004 it was incumbent upon the Petitioner to
meet the required criteria of having commenced commercia production on
or after 23.12.2002 but not later than 31.03.2007. It is not the case of the
Petitioner that in the interregnum between the issuance of Natification No.
56/2003 and impugned Notification N0.27/2004 the Petitioner had already
started dtering its postion. It is neither pleaded nor argued.

43.  As per the Industrial Policy, 2007, the Petitioner having admittedly
started its commercia production on and from 20.04.2009 for its first unit
i.e., within the 10 years period from the date of issuance of memorandum
declaring the Industrial Policy, 2007 i.e., 01.04.2007 was eligible for
incentives for a period of 10 years from the date of commencement of
commercia production i.e., from 20.04.2009 till 20.04.2019.

44.  The Industrial Policy, 2007 had declared that 100% excise duty
exemption will be continued on finished products made in the North Eastern
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Region as was available under the Industrial Policy, 1997. However, in
cases, where the CENVAT paid on the new materials and intermediate
products going into the production of finished goods (other than the
products which are otherwise exempt or subject to nil rate of duty) is higher
than the excise duties payable on the finished products, ways and means to
refund such overflow of CENVAT credit will be separately notified by the
Respondent No.1.

45, Notification No. 20/2007 provided for exemption of goods cleared
from unit located in the State of Sikkim from so much of the duty of excise
leviable thereon under the Central Excise Act, 1944 as is equivaent to the
amount of duty paid by the manufacturer of goods other than the amount of
duty paid by utilisation of CENVAT Credit Rules, 2004.

46. It is quite clear that when the Industrial Policy, 2007 was declared
on 01.04.2007 which was followed by the issuance of the Notification No.
20/2007, the Petitioner had already started investing, as per the Petitioner,
from the year 2005 itself. The exemption provided for in Notification
N0.20/2007 would be available to new industrial unit which commence
commercial production on or after 01.04.2007 but not later than
31.05.2017. It would also apply to those industrial units existing before
01.04.2007 but which have undertaken substantial expansion by way of
increase by not less than 25% in the value of fixed capital investment in
plant and machinery for the purpose of expansion on capacity/modernization
and diversification and have commenced commercial production from such
expanded capacity on or after 01.04.2007 but not later than 31.05.2017.
The exemption contained in Notification N0.20/2007 were to apply to any
of the said units for a period not exceeding 10 years from the date of
publication of the said notification or from the date of commercial
production whichever is later.

47.  The crucid question which must necessarily be answered is whether
the Petitioner has been able to establish that the Respondents had vide the
Industrial Policy, 2007 and Notification No. 20/2007 made a promise,
which the Petitioner had acted upon putting itself in a detrimental position
which would compel the Respondent No.1 to make good the promise. If
the answer to the first question is in the affirmative then the second question
which also needs to be answered is whether by issuing the impugned
Notification N0.20/2008 the Respondents has done away or curtailed the
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benefit granted under Notification N0.20/2007. To answer the first question
it is necessary to examine the pleadings in the present proceedings.

48. In paragraph 4 and 5 of W.P. (C) No.41 of 2015 it is pleaded by

the Petitioner that:-
“4,

On the above statutory guarantee for the
exemption of the excise duty, the
Petitioner invested Rs.39,26,34,897/-
during the period from 2005 to 2008 till
the date of notification and total
investment  till 31/3/2014 is of
Rs.253,89,64,817/-, their capital and
started new units and expanded their
existing units in the state of Skkim.

The Petitioner started their industrial
production w.e.f. 20.04.2009. Since then
the Petitioner has been manufacturing P
& P Medicaments falling under S. No. 11
of the Schedule to Notification 56/2003
dated 25.06.2003.”

49, In paragraph 6 and 7 of the counter-affidavit filed by the
Respondents to W. P. (C) No. 41 of 2015 it is pleaded:-

“6.

That with reference to paragraph 4 of the
writ petition, the Respondents state that
the facts and figures stated therein are
within the exclusive knowledge of the
petitioner and the petitioner is put to strict
proof thereof. However, the Respondents
state that new unit of the petitioner was
not started within the period 2005 to 2008
and the Respondents vehemently deny and
oppose the said claim of the petitioner.
The Respondents further state that the
total investment claim of the Petitioner is
within the exclusive knowledge of the
Petitioner and the Petitioner is put to
strict proof thereof.
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That with reference to paragraph 5 & 6
of the writ petition, the Respondent state
that the claim of the Petitioner that he
started industrial production w.e.f.
20.04.2009 and that the Petitioner is
manufacturing P & P medicaments falling
under Sr. No. 11 of the schedule to Not
No. 56/2003-CE dt. 25.06.2003 is a matter
of record which the Petitioner may
establish during the course of the hearing
of this instant writ petition. The
Respondents state that reference to para 3
of the said Notification the petitioner falls
within category (a) because the Petitioner
started investment on or after 23rd
December 2002 i.e. from 2005. However,
the production of P & P medicament
commenced from the year 20.04.2009
which is as per their paragraph 5 of the
writ petition.”

50. In paragraph 4 of therejoinder filed by the Petitioner it has been pleaded:-

‘4,

That with regard to the statements contained
in Para 6 and 7 of the counter affidavit, it is
submitted that the effective step of
implementation has been taken and proper
intimation has been filed with appropriate
authorities. It is further submitted that the
capital expenditure for establishing new unit
has started in the year 2005, and year wise
investment isalready giveninthe petition. The
deponent craves leave of this Hon' ble Court
to rely upon and produce documents to
substantiate the above facts at the time of
hearing.”



677

Sun PharmalL aboratoriesLtd.v. TheUnion of India& Ors.
51. Inparagraph 3(iii) of W.P. (C) No.08 of 2017 it ispleaded by the Petitioner

that:-

“3(iii) Based on the aforesaid statutory guarantee

(iv)

V)

of 100% excise duty exemption, the process
for establishing a Unit for the manufacturing
of P & P medicamentsfalling under Serial No.
11 of the Schedule to the 2003 Notification
was commenced as early as in 2005-06. An
area of 1.5750 hectares (i.e. location of the
present Skkim Unit) wastaken on lease. Right
fromthe project stage, nearly 100 employees/
workmen were engaged by the Petitioner for
the construction of the Unit. The Petitioner
had also been taking the requisite insurance
cover for the workmen required to be engaged
for the project work. Further, in total, the
Petitioner had invested an amount of
Rs.20,41,97,593/- between the period from
2005 to 2008 in various Fixed Assets.”

While things stood thus, vide an Office
Memorandum dated 1.04.2007, the
Respondent No. 1 notified the North East
Industrial and Investment Promotion Policy
(“ Industrial Policy, 2007") whereby the North
East Industrial Policy, 1997 covering Sates
of Arunachal Pradesh, Assam, Manipur,
Meghalaya, Mizoram, Nagaland and Tripura
stood extended to State of Sikkim.
Sgnificantly, the 100% excise duty exemption
that was provided under the 2003 Notification
(i.e. under the Incentive Scheme, 2003) was
also provided for under the Industrial Policy,
2007. A copy of the Industrial Policy, 2007 is
annexed herewith as Annexure-P7.

In line with the aforesaid Industrial Policy,
2007, the Respondent No. 1 issued Notification
20/2007 dated 25.04.2007 whereby goods
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(Vi)

(vii)

specified under the First Schedule to the
Central Excise Tariff Act, 1985 other than
those mentioned in the annexure to the
aforesaid Notification and cleared inthe Sate
of Skkim were exempted from so much of the
duty of excise leviable thereon under the said
Act asisequivalent to the amount of duty paid
by the manufacturer of goods other than the
amount of duty paid by utilization of CENVAT
credit. A copy of the Notification No.20/2007
dated 25/4/2007 is annexed herewith as
Annexure-P8.

In short, the 100% excise duty exemption
provided under Industrial Policy, 2007 read
with Notification 20/2007 were the same as
that provided under the 2003 Notification.

Given the legislative intent behind the
continuation of the 100% excise duty benefits
for goods cleared in Sate of Skkim (including
those manufactured by the Petitioner), the
Petitioner continued to make its investments
in Sikkim for the setting up of Unit. The
Petitioner did everything necessary under law
so asto allow it to engage people of Skkimin
employment at their plant. Consequently a
large number of people from Skkim are in
employment of the Petitioner working at the
Unit for the manufacture of the goods. Intotal,
the investments made by the Petitioner from
2005 to 2014 can be summarized as follows,

(Rsin Lakhs)

Financial
Year

Net I nvestmentsin fixed Cumulativel nvestments
assets & Capital Work in fixed assets & Capital
in Progress Work in Progress

2005-06

50.31 50.31
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2006-07 1799.83 1850.14
2007-08 191.84 2041.98
2008-09 2970.81 5012.79
2009-10 3657.79 8670.58
2010-11 2523.82 11194.40
2011-12 2744.04 13938.44
2012-13 3481.78 17420.22
2013-14 4012.93 21433.15
Total 21433.15

52. In paragraph 6, 7, 8 and 9 of the counter-affidavit filed by the
Respondents to W. P. (C) No. 08 of 2017 it is pleaded:-

“6.

That with reference to the statements and
allegations made at paragraphs 3 (i,ii,iii
and iv) are matter of records.

That with reference to the statements and
allegations made at paragraphs 3 (v) it is
submitted that the Respondent No. 1 (Union
of India) issued Notification No. 20/2007-
CE dated 25.04.2007 for availing area
based exemption with certain conditions
and the assessee has to fulfil the conditions
stipulated in the notification to avail the
exemption benefit. The Petitioner cannot be
accorded Suo Motto benefit of an
exemption notification because it is decided
fact of law that “it is the foundation for
availing the benefit under notification, it
cannot be said that they are mere procedure
requirements with no consequences attached
for non-observance. The consequences are
denial of benefit under notification for
availing benefit under exemption
notification the conditions are to be strictly
complied with” .



680

SKKIM LAW REPORTS

That with reference to the statements and
allegations made at paragraphs 3 (vi) it is
submitted that the Notification No. 20/
2007 is different from the Notification No.
56/2003 in respect of period of
commencement of commercial production.

That with reference to the statements
made at paragraphs 3 (vii) it is submitted
that the respondents have no comment.”

53. In paragraph 8 of the W.P. (C) No.27 of 2017 it is pleaded by the

Petitioner that:-

“8.

Based on the aforesaid statutory guarantee
of 100% excise duty exemption, the
process for establishing a Unit for the
manufacture of P & P medicaments,
falling under Serial No. 11 of the Schedule
to the 2003 Notification was commenced.
An area of 1.57 50 hectares (i.e. location
of the present Skkim Unit) was taken on
lease. Right from the project stage, nearly
100 direct / indirect workmen were
engaged by the Petitioner for the
construction of the Unit. The Petitioner
had also been taking the requisite
insurance cover for the workmen required
to be engaged for the project work.
Further, in total, the Petitioner had
invested an amount of Rs.20,41,97,593/-
between the period from 2005 to March
2008 in various Fixed Assets for
establishing said manufacturing unit.”

54, In paragraph 8 of the counter-affidavit filed by the Respondents to
W. P. (C) No.27 of 2017 it is pleaded:-



681
Sun PharmaLl aboratoriesLtd.v. TheUnion of India& Ors.
“8. That with reference to the statements made at
paragraph 8 no comments.”

55. In paragraph 7 of W.P. (C) No0.40 of 2017 it is pleaded by the
Petitioner that:-

“T. Based on the aforesaid statutory guarantee
of 100% excise duty exemption, the
Petitioner, in 2005 and thereafter, the
process for establishing a New Unit
(* Unit-1") for the manufacture of P & P
medicaments, falling under Serial No. 11
of the Schedule to the Notification 56/2003
was commenced, including leasing of the
land for establishing the said unit,
generating employment in the Sate, etc.”

56. In paragraph 8 of the counter-affidavit filed by the Respondents to
W. P. (C) No.40 of 2017 it is pleaded:-

“8. That with reference to the statements
made at paragraphs 6 to 9 of the Writ
Petition, no comment.”

57. A conjoint and wholesome reading of the pleadings in the present
proceedings and specifically those quoted above makes it unequivocally
clear that the Petitioner started its investment only in the year 2005 and
thereafter. When the Petitioner thus started its investment in the year 2005
the incentive scenario in Sikkim was that under the previous regime
Notification No. 56/2003 by which the Industrial Policy, 2003 was
operationalized had been amended vide impugned Notification No.27/2004
by making it clear that only those new industrial units which have
commenced commercial production on or after 23.12.2002 but not later
than 31.03.2007 would be entitled to the exemption. It is an admitted fact
that the Petitioner started its commercial production on and from
20.04.2009 for its first unit. However, the intention of the Respondent No.1
to offer central excise duty exemption was unequivocal. The Respondent
No. 1 had both knowledge and intention that the said promise would be
acted upon. It is evident that the Petitioner could not avail the benefit of
Notification No. 56/2003 as amended by Notification No. 27/2004 as it did
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not commence commercia production till 31.03.2007 i.e. the cut of date. It
is also evident that the Respondent No.1 had made a promise and pursuant
thereto the Petitioner had made substantial investments. Between the periods
09.07.2004 i.e. the date of issuance of impugned Notification No. 27/2004
till 01.04.2007 the date on which the Industrial Policy, 2007 was declared
the policy continued to be as provided in Notification No. 56/2003 and as
amended by impugned Notification No. 27/2004 i.e. that of 100%
exemptions from excise duty. Thus the submission of the Petitioner that the
investments were made in establishing its unit due to the clear promise held
out by the Respondent No.1 is surely not out of place. A reading of the
investment chart adverted to by the Petitioner in paragraph 3(vii) of W.P.
(C) No.08 of 2017 to which the Respondent No.1 had no comment to
offer in the counter-affidavit, it is seen that the Petitioner had made
substantial investments between the period of issuance of impugned
Notification No. 20/2007 and the issuance of the impugned Notification No.
20/2008. The Petitioner asserts that “ Given the legidative intent behind the
continuation of the 100% excise duty benefits for goods cleared in the State
of Sikkim (including those manufactured by the petitioner), the petitioner
continued to make investment in Sikkim for setting up for unit. The
Petitioner did everything necessary under law so as to allow it to engage
people of Sikkim in employment at their plant. Consequently a large number
of people from Sikkim are in employment of the Petitioner working at the
unit for the manufacture of the goods.” The Petitioner further asserts that the
total net investment in fixed assets and capital work in progress from the
year 2005 till the year 2014 is 21433.15 lakhs. The Respondents in its
counter affidavit states that they have no comment to make. Thus the
investments made by the Petitioner as detailed in the investment chart must
be accepted. It is quite evident that the Petitioner had in fact altered its
position and made further huge investments to avail of the promise held out
by the Respondent No. 1 to its detriment.

58.  The Appellant in re: Motilal Padampat Sugar Mills Co. Ltd. v.
State of Uttar Pradesh & Ors®™ was engaged in the business of
manufacture and sale of sugar. The State Government gave an assurance
that new vanaspati units in the State which went into commercia production
by 30.09.1970 would be given concession in sale tax for a period of 3
years. The Appellant set up the vanaspati unit and went into commercial
production on 02.07.1970 and sought exemption. In August 1970, by which

5 (1979) 2 SCC 409
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time the Appellant had already gone into commercial production, the
Government rescinded its earlier decision taken in January 1970. A Writ
Petition filed in the High Court was rgjected and the matter travelled to the
Apex Court. After a detailed discussion of its authorities the Apex Court
would hold:-

“24. ... The law may, therefore, now be
taken to be settled as a result of this decision,
that where the Government makes a promise
knowing or intending that it would be acted on
by the promisee and, in fact, the promisee, acting
in reliance on it, alters his position, the
Government would be held bound by the promise
and the promise would be enforceable against the
Government at the instance of the promisee,
notwithstanding that there is no consideration for
the promise and the promise is not recorded in the
form of a formal contract as required by Article
299 of the Constitution. It is elementary that in a
republic governed by the rule of law, no one,
howsoever high or low, is above the law.
Everyone is subject to the law as fully and
completely as any other and the Government is
no exception. It is indeed the pride of
constitutional democracy and the rule of law that
the Government stands on the same footing as a
private individual so far as the obligation of the
law is concerned: the former is equally bound as
the latter. It is indeed difficult to see on what
principle can a Government, committed to the
rule of law, claim immunity from the doctrine of
promissory estoppel. Can the Government say
that it is under no obligation to act in a manner
that is fair and just or that it is not bound by
considerations of “ honesty and good faith” ? Why
should the Government not be held to a high
standard of rectangular rectitude while dealing
with its citizens'? There was a time when the
doctrine of executive necessity was regarded as
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sufficient justification for the Government to
repudiate even its contractual obligations; but, let
it be said to the eternal glory of this Court, this
doctrine was emphatically negatived in Anglo-
Afghan Agencies case [Union of India v. Anglo-
Afghan Agencies, AIR 1968 SC 718] and the
supremacy of the rule of law was established. It
was laid down by this Court that the Government
cannot claim to be immune from the applicability
of the rule of promissory estoppel and repudiate a
promise made by it on the ground that such
promise may fetter its future executive action. If
the Government does not want its freedom of
executive action to be hampered or restricted, the
Government need not make a promise knowing or
intending that it would be acted on by the
promisee and the promisee would alter his
position relying upon it. But if the Government
makes such a promise and the promisee acts in
reliance upon it and alters his position, there is no
reason why the Government should not be
compelled to make good such promise like any
other private individual. The law cannot acquire
legitimacy and gain social acceptance unless it
accords with the moral values of the society and
the constant endeavour of the courts and the
legislature, must, therefore, be to close the gap
between law and morality and bring about as
near an approximation between the two as
possible. The doctrine of promissory estoppel is a
significant judicial contribution in that direction.
But it is necessary to point out that since the
doctrine of promissory estoppel is an equitable
doctrine, it must yield when the equity so requires.
If it can be shown by the Government that
having regard to the facts as they have
transpired, it would be inequitable to hold the
Government to the promise made by it, the court



Sun Pharmal aboratoriesL td. v. TheUnion of India& Ors. 085
would not raise an equity in favour of the
promisee and enforce the promise against the
Government. The doctrine of promissory estoppel
would be displaced in such a case because, on the
facts, equity would not require that the
Government should be held bound by the promise
made by it. When the Government is able to
show that in view of the facts as have transpired
since the making of the promise, public interest
would be prejudiced if the Government were
required to carry out the promise, the court would
have to balance the public interest in the
Government carrying out a promise made to a
citizen which has induced the citizen to act upon
it and alter his position and the public interest
likely to suffer if the promise were required to be
carried out by the Government and determine
which way the equity lies. It would not be enough
for the Government just to say that public
interest requires that the Government should not
be compelled to carry out the promise or that the
public interest would suffer if the Government
were required to honour it. The Government
cannot, as Shah, J., pointed out in Anglo-Afghan
Agencies case [Union of India v. Anglo-Afghan
Agencies, AIR 1968 SC 718] , claim to be exempt
from the liability to carry out the promise on
some indefinite and undisclosed ground of
necessity or expediency’, nor can the Government
claim to be the sole Judge of its liability and
repudiate it on an ex parte appraisement of the
circumstances . If the Government wants to resist
the liability, it will have to disclose to the court
what are the facts and circumstances on account
of which the Government claims to be exempt
from the liability and it would be for the court to
decide whether those facts and circumstances are
such as to render it inequitable to enforce the
liability against the Government. Mere claim of
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change of policy would not be sufficient to
exonerate the Government from the liability: the
Government would have to show what precisely is
the changed policy and also its reason and
justification so that the court can judge for itself
which way the public interest lies and what the
equity of the case demands. It is only if the court
is satisfied, on proper and adequate material
placed by the Government, that overriding public
interest requires that the Government should not
be held bound by the promise but should be free
to act unfettered by it, that the court would
refuse to enforce the promise against the
Government. The court would not act on the
mere ipse dixit of the Government, for it is the
court which has to decide and not the
Government whether the Government should be
held exempt from liability. This is the essence of
the rule of law. The burden would be upon the
Government to show that the public interest in
the Government acting otherwise than in
accordance with the promise is so overwhelming
that it would be inequitable to hold the
Government bound by the promise and the court
would insist on a highly rigorous standard of
proof in the discharge of this burden. But even
where there is no such overriding public interest,
it may still be competent to the Government to
resile from the promise on giving reasonable
notice, which need not be a formal notice, giving
the promisee a reasonable opportunity of resuming
his position‘ provided of course it is possible for
the promisee to restore status quo ante. If,
however, the promisee cannot resume his position,
the promise would become final and irrevocable.
Vide Ajayi v. R.T. Briscoe (Nigeria) Ltd. [Ajayi V.
R.T. Briscoe (Nigeria) Ltd., (1964) 1 WLR 1326
(PO)]”
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59. In re: Pournami Oil Mills & Ors. v. State of Kerala & Anr?®
under the order dated 11.04.1979 of the Kerala Government, new small
scale units were invited to set up their industries in the State of Kerala and
with a view of boost industridisation, exemption from sdes tax and purchase
tax for a period of 5 years, which was to run from the date of
commencement of production, was extended as a concession. By a
subsequent notification dated 29.09.2980 the Government withdrew the
exemption from sales tax to the limit specified in the proviso of the said
notification. The Apex Court would hold thus:-

16 (1986) supp. SCC 728

T If in response to such an order
and in consideration of the concession made
available, promoters of any small scale concern
have set up their industries within the Sate of
Kerala, they would certainly be entitled to plead
the rule of estoppel in their favour when the Sate
of Kerala purports to act differently. Several
decisions of this Court were cited in support of
the stand of the appellants that in similar
circumstances the plea of estoppel can be and has
been applied and the leading authority on this
point is the case of M.P. Sugar Mills [Motilal
Padampat Sugar Mills Co. Ltd. v. Sate of U.P,,
(1979) 2 SCC 409 : 1979 SCC (Tax) 144] . On
the other hand, reliance has been placed on
behalf of the Sate on a judgment of this Court in
Bakul Cashew Co. v. STO [(1986) 2 SCC 365 :
1986 SCC (Tax) 385] . In Bakul Cashew Co.
case [(1986) 2 SCC 365 : 1986 SCC (Tax) 385]
this Court found that there was no clear material
to show any definite or certain promise had been
made by the Minister to the concerned persons
and there was no clear material also in support
of the stand that the parties had altered their
position by acting upon the representations and
suffered any prejudice. On facts, therefore, no
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case for raising the plea of estoppel was held to
have been made out. This Court proceeded on the
footing that the notification granting exemption
retrospectively was not in accordance with Section
10 of the Sate Sales Tax Act as it then stood, as
there was no power to grant exemption
retrospectively. By an amendment that power has
been subsequently conferred. In these appeals
there is no question of retrospective exemption.
We also find that no reference was made by the
High Court to the decision in M.P. Sugar Mills’
case [Motilal Padampat Sugar Mills Co. Ltd. v.
Sate of U.P., (1979) 2 SCC 409 : 1979 SCC
(Tax) 144] . In our view, to the facts of the
present case, the ratio of M.P. Sugar Mills' case
[Motilal Padampat Sugar Mills Co. Ltd. v. Sate
of U.P, (1979) 2 SCC 409: 1979 SCC (Tax) 144]
directly applies and the plea of estoppel is
unanswerable.

8. It is not disputed that the first order namely,
the one dated April 11, 1979 gave more of tax
exemption than the second one. The second
notification withdrew the exemption relating to
purchase tax and confined the exemption from
sales tax to the limit specified in the proviso of
the notification. All parties before us who in
response to the order of April 11, 1979 set up
their industries prior to October 21, 1980 within
the Sate of Kerala would thus be entitled to the
exemption extended and/or promised under that
order. Such exemption would continue for the full
period of five years from the date they started
production. New industries set up after October
21, 1980 obviously would not be entitled to that
benefit as they had notice of the curtailment in
the exemption before they came to set up their
industries.
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60. In re: Manuelsons Hotels Private Limited v. State of Kerala &
Ors. the State Government by a Government Order, on the
recommendation of the Respondent No.1, declared tourism as an industry
enabling those involved in tourism promotional activities to become dligible
for concessiong/incentives as applicable. Exemption from building tax levied
by the Revenue Department was one such concession. In the said
Government Order it was stated that action would be taken to amend the
Kerala Building Tax Act, 1975. Persons digible for such concessions were
to be classified starred hotels. A Committee was set up. The Appellants
hotel project was approved vide letter dated 25.03.1997 by the Respondent
No.1 to be set up in Calicut. Pursuant to the Government Order dated
11.07.1986 and the approval, the construction of the hotel began and was
completed in 1991. On receipt of a notice for filing returns under the Kerala
Building Tax Act, the Appellant replied that under Government Order dated
11.07.1986 they were under no obligation to furnish any return as they were
exempt from payment of building tax. The Kerda Building Tax Amendment
Act, 1990 was passed w.e.f. 06.11.1990 adding section 3A giving power to
the Government to make exemption from payment of building tax for the
purpose of promotion of tourism. By a Writ Petition filed in 1989 the notice
issued to the Appellant to file returns was challenged which resulted in the
Appdlant being relegated to the Committee set up. The exemption promised
by the Government Order dated 11.07.1986 was denied to the Appellant
on the ground that section 3A had been omitted w.e.f. 01.03.1993 and the
power to grant exemption having itself being taken away no such exemption
could be granted to the Appellant. Thereafter, the Authority required the
Appellant to submit a statutory return which was also challenged and
ultimately the High Court allowed the Original Petition and directed the
Committee to consider the matter afresh in the light of the judgment of the
Apex Court in re. Motilal Padampat Sugar Mills Co. Ltd. (supra). The
Authorities however once again rejected the application seeking exemption
from property tax which led the filing of another Writ Petition in the High
Court which, however, rgjected it holding that no exemption notification had,
in fact, been issued under Section 3A when it was in existence and
therefore no claim for exemption from payment of building tax would be
allowed. The High Court aso held that mere promise to amend the law
does not hold out the promise of exemption from payment of building tax
and further that since Section 3A itself had been omitted the question of
exempting the Appellants from building tax would not arise. After examining
its authorities as well as various English authorities, the Apex Court would
hold:-
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“14. It is important to notice that the
necessary exemption notification in Motilal
Padampat case [Motilal Padampat Sugar Mills
Co. Ltd. v. Sate of U.P., (1979) 2 SCC 409 :
1979 SCC (Tax) 144 : (1979) 2 SCR 641] had
not been issued under Section 4 of the U.P. Sales
Tax Act, 1948. Yet, this Court held that sales tax
for the period in question could not be recovered.
This was done presumably because promissory
estoppel is itself an equitable doctrine. One of the
maxims of equity is that one must regard as done
that which ought to be done. In this view of the
matter, it is obvious that the High Court
judgment is incorrect when it holds that as no
exemption notification was, in fact, issued by the
Government under Section 3-A, the petitioner
would have to be denied relief. This judgment has
been followed repeatedly and has been applied to
give the benefit of sales tax exemption in similar
circumstances in Pournami Oil Mills v. Sate of
Kerala [Pournami Oil Mills v. Sate of Kerala,
1986 Supp SCC 728 : 1987 SCC (Tax) 134] ,
Supp SCC at paras 7 and 8.”

Then again

“20. The above statement, based on
various earlier English authorities, correctly
encapsulates the law of promissory estoppel with
one difference—under our law, as has been seen
hereinabove, promissory estoppel can be the basis
of an independent cause of action in which
detriment does not need to be proved. It is
enough that a party has acted upon the
representation made. The importance of the
Australian case is only to reiterate two
fundamental concepts relating to the doctrine of
promissory estoppel—one, that the central
principle of the doctrine is that the law will not
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permit an unconscionable departure by one party
from the subject-matter of an assumption which
has been adopted by the other party as the basis
of a course of conduct which would affect the
other party if the assumption be not adhered to.
The assumption may be of fact or law, present or
future. And two, that the relief that may be given
on the facts of a given case is flexible enough to
remedy injustice wherever it is found. And this
would include the relief of acting on the basis
that a future assumption either as to fact or law
will be deemed to have taken place so as to
afford relief to the wronged party.

21. In the circumstances, the High Court
judgment when it holds that no notification was,
in fact, issued under Section 3-A of the Kerala
Building Tax Act, 1975 (which would be sufficient
to deny the appellants relief) is, therefore, clearly
incorrect in law.

Then again

“36. In the present case, it is clear that no
writ of mandamus is being issued to the executive
to frame a body of rules or regulations which
would be subordinate legislation in the nature of
primary legislation (being general rules of conduct
which would apply to those bound by them). On
the facts of the present case, a discretionary
power has to be exercised on facts under Section
3-A of the Kerala Building Tax Act, 1975. The
non-exercise of such discretionary power is clearly
vitiated on account of the application of the
doctrine of promissory estoppel in terms of this
Court’s judgments in Motilal Padampat [Motilal
Padampat Sugar Mills Co. Ltd. v. Sate of U.P,,
(1979) 2 SCC 409 : 1979 SCC (Tax) 144 : (1979)
2 CR 641] and Nestle [Sate of Punjab v. Nestle
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India Ltd., (2004) 6 SCC 465] . This is for the
reason that non-exercise of such power is itself an
arbitrary act which is vitiated by nonapplication
of mind to relevant facts, namely, the fact that a
G.O. dated 11-7- 1986 specifically provided for
exemption from building tax if hotels were to be
set up in the State of Kerala pursuant to the
representation made in the said G.O. True, no
mandamus could issue to the legislature to amend
the Kerala Building Tax Act, 1975, for that would
necessarily involve the judiciary in transgressing
into a forbidden field under the constitutional
scheme of separation of powers. However, on
facts, we find that Section 3-A was, in fact,
enacted by the Kerala Legislature by suitably
amending the Kerala Building Tax Act, 1975 on
6-11-1990 in order to give effect to the
representation made by the GO. dated 11-7-1986.
We find that the said provision continued on the
statute book and was deleted only with effect
from 1-3-1993. This would make it clear that
from 6-11-1990 to 1-3-1993, the power to grant
exemption from building tax was statutorily
conferred by Section 3-A on the Government. And
we have seen that the Statement of Objects and
Reasons for introducing Section 3-A expressly
states that the said section was introduced in
order to fulfil one of the promises contained in
the G.O. dated 11-7-1986. We find that the
appellants, having relied on the said G.O. dated
11-7-1986, had, in fact, constructed a hotel
building by 1991. It is clear, therefore, that the
non-issuance of a notification under Section 3-A
was an arbitrary act of the Government which
must be remedied by application of the doctrine
of promissory estoppel, as has been held by us
hereinabove. The ministerial act of non-issue of
the notification cannot possibly stand in the way
of the appellants getting relief under the said
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doctrine for it would be unconscionable on the
part of the Government to get away without
fulfilling its promise. It is also an admitted fact
that no other consideration of overwhelming
public interest exists in order that the
Government be justified in resiling from its
promise. The relief that must, therefore, be
moulded on the facts of the present case is that
for the period that Section 3-A was in force, no
building tax is payable by the appellants.
However, for the period post-1- 3-1993, no
statutory provision for the grant of exemption
being available, it is clear that no relief can be
given to the appellants as the doctrine of
promissory estoppel must yield when it is found
that it would be contrary to statute to grant such
relief. To the extent indicated above, therefore, we
are of the view that no building tax can be levied
or collected from the appellants in the facts of
the present case. Consequently, we allow the
appeal to the extent indicated above and set
aside the judgment of the High Court.”

61. The Industrial Policy, 2003 of the Respondent No.1 had clearly
declared that the State of Sikkim lags behind in industrial development and
need had been felt for structured interventionist strategies to accelerate
industrial development of the State and boost investor confidence. The new
initiatives declared by the Industria Policy, 200 would provide the required
incentives as well as an enabling environment for industrial development,
improve availability of capital and increase market access to provide afillip
to the private investment in the State. Fiscal incentives to new industria units
and substantial expansion of existing units was declared to be 100% income
tax and excise duty exemption for a period of 10 years from the date of
commencement of commercial production. The Industrial Policy, 2003
admitted that Sikkim is one of the least industrially developed States in
India, heavily dependent on the Respondent No.1 for grants and there was
a need to undertake an al round development effort to be at par with other
States of the country. Thus, it was felt necessary to identify the priorities
and emphasise the significance of the twin objective of speedy industrial
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development and generation of adequate employment opportunities. It was
stated that keeping these objectives in mind, the industria policy atempts to
satisfy the aspirations of the people through economic and industrial
development of the State. One of the main strategies for the implementation
of the policy of the Industrial Policy, 2003 was to announce attractive
package and fiscal objectives. The Respondent No.1 described the current
scenario and future prospects in the Industrial Policy, 2003 in the following

words:-

“2. THE CURRENT SCENARIO AND FUTURE PROSPECTS.

1

1.80 percent of the population lives in
rural Sikkim and agriculture plays a
dominant role in the Sate economy. With
the total cultivable land of around 70.000
hectares, the per capita availability of land
is a meagre 0.18 hectares. The rugged
mountainous terrain, fragmentation of land
erosion of the hilly tracts, geographical
seclusion of Skkim from mainland India,
bottlenecks transportation, dependence on
traditional methods of cultivation, etc,
have contributed to the low productivity of
agricultural crops and difficulties in
undertaking large scale farming.
Consequently, there has been very limited
improvement in the methods of agriculture
over the years.

The main crops produced area rice, wheat,
maize, large cardamom and ginger with
potential for the commercialization of large
cardamom, ginger, fruits, tea, medicinal herbs
and exportableflowers. Therearelarge areas
of fallow land available, which can be
converted into productive farms for cash
crops.

Skkim produce 80 percent of India‘s large
cardamom, which enjoys a high value export
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mar ket in Pakistan, Sngapore and the Middle-
East. The ginger isalso of a good quality and
has export prospects. Thelarge cardamomand
ginger can hence be converted into value
added products. Fruits can be processed for
value addition. Exotic flowers can be cultured
for export. Honey and tea are other agro-based
products that have high potential.

4. There is a good market for the minor forest
produce of the Sate. The varied altitude is
ideal for the cultivation of a variety of herbs
which can be used in the manufacture of
medicines, cosmetics and aromatic products.
The climate is ideal for the development of
mulberry trees and hence, the establishment
of a sericultureindustry.

5. The absence of profitable marketing network
and the lack of appropriate processing
facilities for manufacturing quality finished
products has resulted in most of the produce
being sold at uncompetitive prices to other
statesasraw materials, and their true potential
has not been exploited. Therefore, due
attention needs to be given for the
development of agro-based, food processing
and forest based units.

6. There are good prospects for setting up dairy
and animal s husbandry units on a commercial
basis. The milk production offersopportunities
for developing processed food-products like
cheese, butter, etc. The population being
predominantly non-vegetarian, meat-
processing and packaging units offer promise
in the Sate.

7. The Sate hasa good resource base of minerals
like zinc, lead, copper, dolomite, coal,



696

10.

12.

SKKIM LAW REPORTS

guartzite, graphite, talc etc. Commercial
exploitation of some of these mineralsisbeing
carried out by the SkkimMining Corporation.

The traditional, cottage industries and
specially handicrafts enjoy a good national
and international market but more needs to
be done on upgrading quality and design, as
well as production and also improvement in
the marketing network.

The abundant natural beauty of Skkim offers

a good potential to attract foreign and
domestic tourists, and is conducive to the
setting up of tourist spots, holiday resorts
leisure camps of trekking and adventure sports
activities. However, to devel op and sustain the
tourismindustry, adequate travel and tourism
related infrastructure needs to be created,
conference tourism can also be promoted.

The state is dependent only on a network of
roadways for transportation. At present, no
air or water transport facilitiesare available.
During the monsoon period transportation is
hampered dueto landdidesetc. Thereforethere
is an urgent case for upgrading the road
transportation network to and from Skkimto
other parts of India.

Accommodation facilities at present only
adequate for tourists and must therefore be
enhanced. The overall power situation though
comfortable must be suitably enhanced to
induce more power intensiveindustriesto the
Sate.

Human resources need to be developed with
the ultimate objective of creating the necessary
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skills commensurate will the future industry
and market requirements.

13.  The current industrial scenario is not very
encouraging. As on 31/03/1996 there were
1683 provisionally registered and 313
permanently registered private sector
industrial units, most of which are in the tiny
or small sector promoted by first generation
entrepreneurs. Thereare 14 Sate Public Sector
Enterprisesbut no Central Government Public
Sector Unitsin the Sate.

14. Of the registered industrial units only 225
(two hundred & twenty five) units are
functioning while most of the other units
are sick. Some of the Sate Public Sector
enterprise are also incurring continuous
losses and have accumulated heavy debts
over the years.”

62. It was in this background that the Respondent No.1, satisfied that it
was necessary in the public interest to issue Notification N0.56/2003
exempted, inter alia, P & P medicaments falling under sl. No. 11 of the
schedule to the Notification No. 56/2003 manufactured by the Petitioner
and cleared from the units located in the State of Sikkim from so much of
the duty of excise leviable thereon as is equivalent to the amount of duty
paid by the manufacturer of goods other than the amount of duty paid by
utilisation of CENVAT credit under the CENVAT Credit Rules, 2002. This
incentive continued even when the Industrial Policy, 2007 was declared by
the Respondent No.1 on 01.04.2007 approving a package of fiscal
incentives and other concessions for the North East Region naming it
advisedly the ,,North East Industrial and Investment Promotion Policy
(NEIIPP), 2007. The coverage of the Industrial Policy, 2007 was declared
to be the States of the North East Region of India including Sikkim. In the
said Industria Policy, 2007 al new units as well as existing units which go
in for substantial expansion, unless otherwise specified and which
commences commercia production within the 10 year period from the date
of notification declaring the Industrial Policy, 2007 will be eligible for
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incentives for a period of 10 years from the date of commencement of
commercia production. As per the said Industria Policy, 2007 the Petitioner
who admittedly commenced commercia production on and from 20.04.2009
for the first unit and 14.04.2014 for the second unit was well within the 10
year period from the date of notification of the declaration of the Industrial
Policy, 2007 i.e. 01.04.2007. The said Industrial Policy, 2007 clearly
declared that 100% excise duty exemption would be continued, on finished
products made in the North Eastern Region, as was available under the
North Eastern Industrial Policy (NEIP), 1997 announced on 24.12.1997. It
was by this notification declaring the Industrial Policy, 2007 that the NEIPR,
1997 and other concessions in the North Eastern Region seized to operate
w.ef. 01.04.2007. The natural corollary to the declaration of the Industrial
Policy, 2007 was the issuance of Notification No. 20/2007 on 25.04.2007
which exempted P & P medicaments manufactured by the Petitioner and
cleared from the units located in the State of Sikkim from so much of the
duty of excise leviable thereon as is equivalent to the amount of duty paid
by the manufacturer of goods other than the amount of duty paid by
utilisation of CENVAT credit under the CENVAT Credit Rules, 2004. The
said Notification No. 20/2007 clearly stated that the said exemption shall
apply to new industrial units which commence commercia production on or
after 01.04.2007 but not later than 01.03.2017. The Petitioner having
commenced commercial production admittedly on 20.04.2009 for the first
unit and on 14.04.2014 for the second unit was entitled to seek the benefit
under the said Notification No. 20/2007. The exemption contained in the
said Notification No. 20/2007 was to apply to any of the said units for a
period not exceeding 10 years from the date of publication of the said
notification i.e. 25.04.2007 or from the date of commercia production i.e.
20.04.2009 for the first unit and 14.04.2014 for the second unit whichever
is later.

63.  The declaration of the Industriad Policy, 2003 for the State of Sikkim
and thereafter the Industrial Policy, 2007 for the entire North East Region
including Sikkim makes it clear that the Respondent No.1 was satisfied that
it was necessary in the public interest to exempt inter-alia excise duty on P
& P medicaments manufactured by the Petitioner and cleared from the units
located in the State of Sikkim initialy in the year 2003 and thereafter again
in the year 2007 keeping in mind the fact that Sikkim was one of the least
industrially developed States in India. 100% exemption of both income tax
as well as excise duty is a definite attractive fiscal incentive strategy which
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would lure investors to set up units in Sikkim without which, considering the
under development of industries and the geographical terrain of the region,
industrialist may not find feasible to invest in. Having thus declared such
attractive incentives and lured the Petitioner to invest in Sikkim any ateration
in the incentive package to the detriment of the investor would definitely
attract the doctrine of promissory estoppel. The Respondent No. 1 cannot
be allowed the unconscionable departure from the subject matter of the
assumptions which has, as seen hereinabove, been adopted by the Petitioner
as the basis of the course of conduct which would affect the Petitioner
adversdly.

64.  As the Petitioner had failed to commence commercial production
within the period 23.12.2002 to 31.03.2017 as specified by Notification
No. 56/2003 as amended by Notification N0.27/2004 it was not entitled to
claim exemption under the aforesaid notification as held above.
Consequently, we shdl refrain from examining the chalenge to the impugned
Notification Nos. 27/2004, 21/2008 and 36/2008.

65. Coming now to the next point canvassed by the Learned Additiona
Salicitor Generd that, in fact, the impugned Notification No. 20/2008 does
not actualy digress from the Industriad Policy, 2007 as put into operation by
Notification No. 20/2007 as in actuality, as demonstrated by the chart
guoted and adverted to above, the Petitioner would still be entitled to the
100% excise duty exemption. The Notification N0.20/2007 was amended
by the impugned Notification No. 20/2008. Consequently the preamble to
the amended Notification N0.20/2007 would read thus:

“In exercise of the powers. conferred by sub-
section (1) of the section 5A of the Central
Excise Act, 1944 (1 of 1944), the Central
Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts the
goods specified in the First Schedule to the
Central Excise Tarrif Act, 1985 (5 of 1986) other
than those mentioned in the Annexure and cleared
form a unit located in the State of Assam or
Tripura or Meghalaya or Mizoram or Manipur or
Nagaland or Arunachal Pradesh or Skkim, as the
case may be, from so much of the duty of excise
leviable thereon under the said Act as is
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equivalent to the duty payable on value addition
undertaken in the manufacture of the said
goods by the said unit.” (Emphasis supplied).

66.  The intention of the Respondent No.1 was made clear. After the
amendment to Notification No.20/2007 by impugned Notification No.20/
2008 the exemption of excise duty equivaent to the amount of duty paid
other than the amount of duty paid by utilisation of CENVAT credit under
the CENVAT Credit Rules, 2004 was now to be equivaent only to the duty
payable on value addition undertaken in the manufacture of the said goods
by the said unit.

67. Under the amended paragraph 2A of Notification N0.20/2007 as
amended by impugned Notification No. 20/2008 the duty payable on value
addition shall be equivalent to the amount calculated as a percentage of the
total duty payable on the excisable goods. For the goodsi.e. P & P
medicaments falling under chapter 30 of the first schedule, the rate
prescribed in the table to the amended paragraph 2A was 56%. Reading of
the amended paragraph 2A leaves no room for doubt that the total 100%
exemption once declared by the Industrial Policy, 2007 and as put into
operation by Notification No. 20/2007 was hugely reduced to only 56%
that too only on the value addition undertaken in the manufacture of the said
goods. Simply put value addition is the amount by which the value of any
good is increased at each stage of its production, exclusive of initial cost.
Whereas in the original Notification No. 20/2007, the exemption on
payment of excise duty was referable to the excise duty payable on the
finished goods in the impugned Notification No. 20/2008 the excise duty
was restricted to the quantum of value addition only. This surely was
something not promised vide the Industrial Policy, 2007 and Notification
No. 20/2007.

68.  The learned Additional Solicitor General relying on the amended
paragraph 3 of the Notification N0.20/2007 as amended by impugned
Notification N0.20/2008 would argue that the option given to the
manufacturer not to avail the rates specified in paragraph 2A and instant
applying to the commissioner for fixation of a specia rate would ensure that
in genuine cases manufacturers could avail 100% duty exemption. A perusal
of paragraph 3 makes it clear that the said fixation of specia rate must be
representing the actual value addition in respect of any goods if the
manufacturer finds that four fifth of the ratio of actua value addition in the
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production or manufacture of the said goods to the value of the said goods,
is more than the rate specified in the table expressed as a percentage. The
impugned notification therefore substantialy curtails the 100% exemption
from the whole of excise duty other than the amount of duty paid by
utilisation of CENVAT credit under the CENVAT Credit Rules, 2004.
Notification No. 20/2007 provided exemption of full refund of the actual
duty paid less CENVAT credit. The impugned Notification No.20/2008
however did away with full refund of the actual duty paid less CENVAT
credit and instead the exemption was now to be based on value addition
undertaken by the manufacturer made available product wise on varied rates
of exemption. The proviso to paragraph 3(6) of the amended Notification
No. 20/2007 as amended by impugned Notification No. 20/2008 which
reads Provided that the refund shall not exceed the amount of duty paid
on such goods, other than by utilisation of CENVAT credit. perhaps makes
it clear that in no case can the exemption of duty as envisaged by the
impugned Notification N0.20/2008 could actually exceed the exemption
granted by Notification N0.20/2007. The impugned Notification N0.38/2008
which further amends the new paragraph 2A as inserted by impugned
Notification No. 20/2008 merely provides now that “ the duty payable on
value addition shall be equivalent to the amount calculated as a
percentage of the total duty payable on the said excise goods of the
description specified in column (3) of the Table below (hereinafter
referred to as the said Table) and falling within the chapter of the first
schedule as are given in the corresponding entry in column (2) of the
said Table when manufactured starting from inputs specified in the
corresponding entry in column (5) of the said Table in the same
factory, at the rates specified in the corresponding entry in column (4)
of the said Table.” [Emphasis supplied]. The Table provided in the new
paragraph 2A vide impugned Notification No. 20/2008 to Notification No.
20/2007 has also been replaced with the new Table as provided in
impugned Notification No. 38/2008. This Table however continues the rate
of exemption of duty payable on value addition undertaken in the
manufacture of the said goods by the said unit to the 56% as was
prescribed in the impugned Notification No. 20/2008. Thus the intent and
purport of whittling down the 100% exemption of excise duty promised,
declared and granted vide Notification No. 20/2007 continued vide the
impugned Notification No. 38/2008.
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69.  The learned Additional Solicitor General would also argue that the
impugned notification gating clearly that the said notification had been issued
in public interest it is for the Court to presume that in fact the impugned
notification was issued in public interest and the onus would lie on the
Petitioner to show otherwise. The impugned Natification No. 20/2008 was
a notification amending the origind Notification No. 20/2007 issued in public
interest granting exemption of payment of excise duty. In such situation it
was incumbent upon the Respondent No.1 to have shown larger public
interest for curtailing/modifying/withdrawing exemption so granted.

70. In re: Pawan Alloys & Casting (P) Ltd. v. U.P. SEBY .

“10. It is now well settled by a series of
decisions of this Court that the State authorities
as well as its limbs like the Board covered by the
sweep of Article 12 of the Constitution of India
being treated as “ Sate” within the meaning of
the said article, can be made subject to the
equitable doctrine of promissory estoppel in cases
where because of their representation the party
claiming estoppel has changed its position and if
such an estoppel does not fly in the face of any
statutory prohibition, absence of power and
authority of the promisor and is otherwise not
opposed to public interest, and also when equity
in favour of the promisee does not outweigh
equity in favour of the promisor entitling the
latter to legally get out of the promise.

11. In this connection we may usefully
refer to a decision of this Court rendered in the
case of Sate of H.P. v. Ganesh Wood Products
[(1995) 6 SCC 363] . B.P. Jeevan Reddy, J.
speaking for a Bench of two learned Judges of
this Court made the following pertinent
observations in this connection in paras 54 and
55 of the Report: (SCC pp. 390-91)

“54. The doctrine of promissory
estoppel is by now well recognised in this

7(1997) 7 SCC 251
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country. Even so it should be noticed that
it is an evolving doctrine, the contours of
which are not yet fully and finally
demarcated. It would be instructive to
bear in mind what Viscount Hailsham said
in Woodhouse Ltd. v. Nigerian Produce
Ltd. [1972 AC 741 : (1972) 2 All ER 271
: (1972) 2 WLR 1090]

‘I desire to add that the time may soon
come when the whole sequence of cases based
upon promissory estoppel since the war, beginning
with Central London Property Trust Ltd. v. High
Trees House Ltd. [1947 KB 130 : 62 TLR 537 :
1947 LJR 77] may need to be reviewed and
reduced to a coherent body of doctrine by the
courts. | do not mean to say that they are to be
regarded with suspicion. But as is common with
an expanding doctrine, they do raise problems of
coherent exposition which have never been
systematically explored." 55. Though the above
view was expressed as far back as 1972, it is no
less valid today. The dissonance in the views
expressed by this Court in some of its decisions
on the subject emphasises such a need. The views
expounded in Motilal Padampat Sugar Mills Co.
Ltd. v. Sate of U.P. [(1979) 2 SCC 409 : 1979
SCC (Tax) 144] was departed from in certain
respects in Jit Ram Shiv Kumar v. State of
Haryana [(1981) 1 SCC 11] which was in turn
criticised in Union of India v. Godfrey Philips
India Ltd. [(1985) 4 SCC 369 : 1986 SCC (Tax)
11] The divergence in approach adopted in Shri
Bakul Oil Industries v. Sate of Gujarat [(1987) 1
SCC 31 : 1987 SCC (Tax) 74] and Pournami Qil
Mills v. Sate of Kerala [1986 Supp SCC 728 :
1987 SCC (Tax) 134] is another instance. The
fact that the recent decision in Kasinka Trading V.
Union of India [(1995) 1 SCC 274] is being
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reconsidered by larger Bench is yet another
affirmation of the need stressed by Lord Hailsham
for enunciating a coherent body of doctrine by
the courts'. An aspect needing a clear exposition
— and which is of immediate relevance herein —
is what is the precise meaning of the words the
promisee ... alters his position‘, in the statement
of the doctrine. The doctrine has been formulated
in the following words in Motilal Padampat Sugar
Mills Co. Ltd. [(1979) 2 SCC 409 : 1979 SCC
(Tax) 144] : (SCC p. 442, para 24)

‘The law may, therefore, now be
taken to be settled as a result of this
decision, that where the Government
makes a promise knowing or intending
that it would be acted on by the promisee
and, in fact, the promisee, acting in
reliance on it, alters his position, the
Government would be held bound by the
promise and the promise would be
enforceable against the Government at the
instance of the promisee, notwithstanding
that there is no consideration for the
promise and the promise is not recorded in
the form of a formal contract as required
by Article 299 of the Constitution’.”

We may say at this stage that at the time
the aforesaid decision was rendered, judgment of
this Court in the case of Kasinka Trading v.
Union of India [(1995) 1 SCC 274] was pending
scrutiny before a larger Bench. Subsequently the
said decision came to be confirmed by the
decision of a Bench of three learned Judges of
this Court speaking through A.M. Ahmadi, C.J. in
the case of Shrijee Sales Corpn. v. Union of India
[(1997) 3 SCC 398] . We will refer to these
decisions in the latter part of this judgment.
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Suffice it to say at this stage that if a statutory

authority or an executive authority of the Sate
functioning on behalf of the Sate in exercise of
its legally permissible powers has held out any
promise to a party, who relying on the same has
changed its position not necessarily to its
detriment, and if this promise does not offend any
provision of law or does not fetter any legislative
or quasilegislative power inhering in the promisor,
then on the principle of promissory estoppel the
promisor can be pinned down to the promise
offered by it by way of representation containing
such promise for the benefit of the promisee.”

Then again

“27. Shri Dave, learned Senior Counsel
for the Board, next contended that the Board in
exercise of its statutory powers had earlier
decided to grant rebate of 10% on the bills of
electricity consumed by new industries. In the
exercise of the same statutory power it was open
to the Board to withdraw the said concession or
rebate on the ground of public policy and
doctrine of promissory estoppel cannot be pressed
into service for thwarting such an exercise by the
Board. For supporting this contention he
vehemently pressed into service two decisions of
this Court in the case of Kasinka Trading v.
Union of India [(1995) 1 SCC 274] and in the
case of Shrijee Sales Corpn. v. Union of India
[(1997) 3 SCC 398]. In fact these two decisions
were the sheetanchor of the challenge mounted by
Shri Dave for the Board against the finding of the
High Court on Issue No. 1. We, therefore, now
proceed to deal with these decisions.

28. In the case of Kasinka Trading
[(1995) 1 SCC 274] a Bench of two learned
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Judges of this Court consisting of M.N.
Venkatachaliah, C.J. and Dr. A.S. Anand, J., had
to consider the question whether a notification
issued under Section 25 of the Customs Act,

1962 granting complete exemption from payment
of customs duty to PVC resin imported into India
by manufacturers of certain products requiring
the said resin as one of the raw materials, which
was issued in public interest and which had
stated that it would remain in force up to and
inclusive of 31-3-1981 could be withdrawn before
the expiry of the said period by fresh notification
issued by the Government in exercise of the very
same power under Section 25 of the Customs
Act. This Court speaking through Dr Anand, J.,
took the view that as the said notification was
issued in public interest it could be withdrawn
even before the time fixed therein for its
operation also in public interest and while issuing
such a notification no promise can be said to
have been held out or any representation made to
the importers in general on the basis of which
they could insist on the doctrine of promissory
estoppel that the customs duty exemption granted
earlier by the first notification could not be
reduced by the second one. The following
pertinent observations are found in paras 11 and
12 of the Report: (SCC pp. 283-84)

“11. The doctrine of promissory
estoppel or equitable estoppel is well
established in the administrative law of the
country. To put it simply, the doctrine
represents a principle evolved by equity to
avoid injustice. The basis of the doctrine is
that where any party has by his word or
conduct made to the other party an
unequivocal promise or representation by
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word or conduct, which is intended to
create legal relations or effect a legal
relationship to arise in the future, knowing
as well as intending that the
representation, assurance or the promise
would be acted upon by the other party to
whom it has been made and has in fact
been so acted upon by the other party, the
promise, assurance or representation
should be binding on the party making it
and that party should not be permitted to
go back upon it, if it would be inequitable
to allow him to do so, having regard to
the dealings, which have taken place or
are intended to take place between the
parties.

12. It has been settled by this
Court that the doctrine of promissory
estoppel is applicable against the
Government also particularly where it is
necessary to prevent fraud or manifest
injustice. The doctrine, however, cannot be
pressed into aid to compel the Government
or the public authority to carry out a
representation or promise which is contrary
to law or which was outside the authority
or power of the officer of the Government
or of the public authority to make'. There
is preponderance of judicial opinion that
to invoke the doctrine of promissory
estoppel clear, sound and positive
foundation must be laid in the petition
itself by the party invoking the doctrine
and that bald expressions, without any
supporting material, to the effect that the
doctrine is attracted because the party
invoking the doctrine has altered its
position relying on the assurance of the
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Government would not be sufficient to
press into aid the doctrine. In our opinion,
the doctrine of promissory estoppel cannot
be invoked in the abstract and the courts
are bound to consider all aspects including
the results sought to be achieved and the
public good at large, because while
considering the applicability of the
doctrine, the courts have to do equity and
the fundamental principles of equity must
for ever be present to the mind of the
court, while considering the applicability of
the doctrine. The doctrine must yield when
the equity so demands if it can be shown
having regard to the facts and
circumstances of the case that it would be
inequitable to hold the Government or the
public authority to its promise, assurance
or representation.

It may, however, be mentioned that in
para 21 of the Report the Court has observed
that the notification which was impugned before
it was not designed or issued to induce the
appellants to import PVC resin. Admittedly, the
said notification was not even intended as an
incentive for import. The notification on the plain
language of it was conceived and issued by the
Central Government “ being satisfied that it was
necessary in the public interest so to do. Strictly
speaking, therefore, the notification could not be
said to have extended any “ representation” much
less a “ promise” to a party getting the benefit of
it to enable it to invoke the doctrine of
promissory estoppel against the Sate. It must,
therefore, be held that the aforesaid decision had
clearly proceeded on the basis that by issuing the
earlier notification under Section 25 of the
Customs Act no promise was held out to any of
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the importers that the notification’s life will not
be curtailed earlier. Nor was the issuance of the
notification based on any claim of incentives to
be offered to anyone. It was issued in exercise of
statutory powers vested in the Government which
could be exercised from time to time in public
interest. Earlier the public interest might have
required issuance of such a notification granting
cent per cent exemption from customs duty on
import of PVC resin. Under changed
circumstances public interest itself required
reduction of such an exemption and as no
promise was held out that this could not be done
at any time the Court on the facts of that case
justifiably rejected the plea of promissory
estoppel. It is also to be observed that the said
notification was issued in exercise of sovereign
taxing power and had created no legal
relationship between the authority issuing the
notification on the one hand and the prospective
importers of PVC resin on the other. The said
decision is not an authority for the proposition
that even if a claim of exemption from import
duty was resorted to in public interest by way of
an incentive for a class of importers and even
though such public interest continued to subsist
during the currency of such an exemption
notification and that promisees for whose benefit
such exemption was granted had changed their
position relying on the said exemption
notification, it could still be withdrawn before the
time mentioned therein even though public interest
did not require the said exercise to be undertaken
and even though there were subsisting equities in
favour of the promisee-importers. As such a
situation had not arisen in that case it was not
adjudicated upon.
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29. The said decision, therefore, cannot be
of any real assistance to learned Senior Counsel
Shri Dave for the respondent-Board on the facts
of the present group of matters. In the present
cases, as we have seen earlier a clear-cut scheme
of incentives for new industries was put forward
by the Board presumably at the behest of the U.P.
Government so that more and more industries
could be attracted to Sate of U.P. The Board
also in its wisdom adopted the said scheme of
incentives while fixing schedule of tariff rates as
that was also in the interest of the Board for the
obvious reason that thereby more and more new
industries as consumers of high-power electricity
would be attracted to the region and would be
paying higher electricity rates/charges to the
Board.”

Then again

“31. In the light of this settled legal
position we, therefore, hold that even though the
appellants have succeeded in convincing us that
the earlier three notifications dated 29-10-1982,
13-7-1984 and 28-1-1986 did contain a clear
promise and representation by the Board to the
prospective new industrialists that once they
established their industries in the region within
the territorial limits of the operation of the Board,
they would be assured 10% rebate on the total
bills regarding consumption of electricity by their
industries for a period of three years from the
initial supply of electric power to their concerns,
the appellants will not be able to enforce the
equity by way of promissory estoppel against the
Board if it is shown by the Board that public
interest required it to withdraw this incentive
rebate even prior to the expiry of three years as
available to the appellants concerned. It has also
to be held that even if such withdrawal of
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development rebate prior to three years is not
based on any overriding public interest, if it is
shown that by such premature withdrawal the
appellant-promisees would be restored to status
guo ante and would be placed in the same
position in which they were prior to the grant of
such rebate by earlier notifications the appellants
would not be entitled to succeed. We, therefore,
now proceed to examine these twin aspects of the
controversy.”

71.  Inre: Sate of Punjab v. Nestle India Ltd. & Anr.?® the Chief
Minister of Punjab declared in a State level function of dairy farmers that
the State Government had abolished purchased tax on milk and milk
products in the State which was widely published in newspapers. The Chief
Minister reiterated that declaration in his budget speech aso and the Finance
Minister stated that such exemption would assist the milk producers and
milk cooperatives. The circular issued by the Excise and Taxation
Commissioner intimated the field officers that the Government had decided
to abolish purchase tax on milk. The representatives of the Respondent
companies were also informed of the circular. Finally, the Finance
Department formally approved the proposa to abolish purchase tax on milk
and the council of Ministers gives his formal approval. Consequently, the
Respondent milk producers did not pay the purchase tax for the specific
period and this point was clearly stated in the returns of that particular year.
The tax authorities did not reject the returns. The Respondents claimed the
benefit was passed on by them to the dairy farmers. The State Government
did not deny these facts. In the end of the year the State Government in
fact published advertisements claiming credit for the abolition. Subsequently
in the Minutes of the Meeting of the Council of Ministers it was crypticaly
recorded that the decision to abolish purchase tax on milk was not
accepted. Consequently the ETO issued notices to the Respondents
requiring them to pay the amount of purchase tax. A number of Writ
Petitions were filed before the High Court chalenging the demand. The High
Court held that the Respondents had acted on the representation made and
could not be asked to pay purchase tax w.e.f. 01.04.1996 but would be
liable after the decision of the Government for the subsequent period i.e.
from 04.06.1997. The State Government then filed appeals before the Apex
Court. In the said facts the Apex Court would hold :-

5 (2004) 6 SCC 465
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“47. The appellant has been unable to establish
any overriding public interest which would make
it inequitable to enforce the estoppel against the
Sate Government. The representation was made
by the highest authorities including the Finance
Minister in his Budget speech after considering
the financial implications of the grant of the
exemption to milk. It was found that the overall
benefit to the State’s economy and the public
would be greater if the exemption were allowed.
The respondents have passed on the benefit of
that exemption by providing various facilities and
concessions for the upliftment of the milk
producers. This has not been denied. It would, in
the circumstances, be inequitable to allow the
Sate Government now to resile from its decision
to exempt milk and demand the purchase tax
with retrospective effect from 1-4-1996 so that the
respondents cannot in any event readjust the
expenditure already made. The High Court was
also right when it held that the operation of the
estoppel would come to an end with the 1997
decision of the Cabinet.”

72. Inre: Sal Sed Limited (supra) a similar situation had arisen in the
State of Gujarat. In the wake of massive earthquake in the Kutch region of
Gujarat the Respondent No.1 notified an exemption scheme exempting
goods produced by new industrial units from paying duty of excise by
issuing the origina notification. By the two offending notifications issued
subsequently, the basis of the original notification of granting refund of the
amount of duty of excise or additional duty of excise leviable on the goods
other than the amount of duty paid by utilisation of CENVAT credit was
changed. The impugned notifications substituted the previous exemption by
the words “to the duty payable on value addition undertaken in the
manufacture of the said goods by the said unit”, and further provided
that the rate of percentage of the total duty payable at which the relief
would be available. These notifications impugned therein were challenged
before the High Court of Gujarat at Ahmedabad. There was a conflict of
opinion in the Division Bench. D.A. Mehta J. held in favour of the
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Petitioner and set aside the impugned notifications which curtailed/modified/
substituted the basis laid down in the original notification declaring it to be
bad in law and holding that new industria units, which have been set up and
commenced commercia production within the specified period and by the
specified date under the origind notification shdl be entitled to the benefit of
exemption in the form of refund of excise duty payable/paid on the goods
manufactured and cleared from such new units set up in the Kutch district
without any restriction by operation of the two notifications impugned
therein, provided all other condition stands satisfied. S.R. Brahmbhatt J.
disagreed with the view expressed by D. A. Mehta J. the matter was
referred to Jayant Patel J. who after recording detailed reasons agreed
with the fina conclusion recorded by D. A. Mehta J.

73. In re: Reckitt Benckiser (supra) the High Court of Jammu and
Kashmir would have an occasion to examine a smilar issue. In order to
boost Industrid activity in the State, Industrial Policy 1998-2003, 2004 was
promulgated which remained in operation till 31st of March 2015. The
Respondent No. 1 felt the need for structured intervention strategies to
accelerate industriad development and boost investor confidence to strengthen
and broadened the infrastructure base of the State and also to minimise
unemployment problem. Vide a Notification dated 14.06.2002 the
Respondent no. 1 declared new incentives to new industrial units as well as
existing units engaged in substantial expansion. The Respondent no. 1
approved conversion of growth centre into total tax free zone for a period
of ten years from the date of commencement of commercial production
entitling 100% excise duty exemption. Pursuant thereto, Notification no. 56/
2002 was issued granting such exemption in exercise of the powers under
Section 5A of the Central Excise Act, 1944. The said notification exempted
goods from so much of the duty of excise or additional duty of excise, as
the case may be, leviable thereon, as is equivaent to the amount of duty
paid by the manufacturer of goods, other than the amount of duty paid by
utilisation of CENVAT credit under the CENVAT Credit Rules, 2002. The
exemption contained in the said notification was to apply to those units who
had commenced their commercia production on or after 14.06.2002 as well
as those industrial units existing before 14.06.2002, but have undertaken
substantial expansion by way of increase installed capacity by not less than
25% on or before the above date. It was aso provided that the exemption
contained in the said notification shall apply to any of the aforementioned
units for a period not exceeding 10 years from the date of publication of the
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notification or from the date of commencement of commercia production,
whichever is later. The said notification was amended vide Notification No.
05/2003 dated 13.02.2003 by adding a proviso which read: provided
that such refund shall not exceed the amount of duty paid less the amount
of CENVAT credit availed of, in respect of the duty paid on the inputs used
in or in relation to the manufacture of goods cleared under this notification.
Vide Notification impugned therein No. 19/2008 dated 27.03.2008 and 34/
2008 dated 10.06.2008 further amendments were carried out whereby
excise duty refund had been restricted to a maximum limit as mention in the
tables appended to the said notification in respect of the different goods.
The said notifications change the entire scenario by reducing 100%
exemption provided by the earlier notifications to a limited percentage in
respect of different goods manufactured by the units. Further, the said
notifications also restricted the exemption from duty to value addition
undertaken in the manufacture of said goods by the units. The said
notifications impugned therein aso gave liberty to an industria unit to apply
to the Commissioner for determination of actual value addition if the
manufacturer does not agree to the rate of excise duty exemption which had
been made available under the said notifications. The said notifications
amending the original notifications were put to challenge before the High
Court of Jammu and Kashmir at Jammu. The High Court held that the
concept of value addition is relatable to goods which are actually
manufactured in the units from the raw materia after excluding the cost of
the said raw material. The actual activity carried out in the manufactured of
goods and the cost incurred would be the value addition. After having
promised a 100% refund of excise duty it was not permissible for the
Respondent no. 1 to deviate from the promise held out by the earlier
notification as it cannot be said that the impugned notifications continued to
extend the same promise as was intended in terms of the earlier notification.
It was also held that the concept of special rate displaces the very
foundation of the rate fixed in terms of the origina notification. It was further
held that there was no supervening public interest in withdrawing the
exemption by way of the notifications impugned. Consequently, the Writ
Petitions were alowed and the notifications impugned therein quashed.

74, In re: Unicorn Industries (supra) this Court would examine the
legality of Notification N0.23/2008 dated 27.03.2008 and Notification
N0.37/2008 dated 10.06.2008 withdrawing the exemption granted in the
payment of duty for utilisation towards the CENVAT credit/cash conferred
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upon the Petitioner therein by Notification N0.71/2003 dated 09.09.2003
issued by the Respondent No.1 exercising the powers under Section 5A of
the Central Excise Act, 1944. Notification No.71/2003 provided for
exempting the goods from so much of the duty of excise or additional duty
of excise as was leviable thereon as is equivaent to the amount of duty paid
by the manufacturer of the said goods, other than the amount of duty paid
by utilisation of CENVAT credit. Both the Industrial Policy, 2003 as well as
Industrial Policy, 2007 fell for consideration before this Court. It was not in
dispute that based on the statutory guarantee for exemption of excise duty,
the Petitioner therein invested and started new units. Notification No. 23/
2008 dated 27.03.2008 and Notification N0.37/2008 dated 10.06.2008
were challenged before this Court. Notification N0.23/2008 amended the
earlier Notification No.71/2003 dated 09.09.2003 by amendments identical
to the amendments made in the impugned Notification N0.20/2008. The
preamble to Notification No. 71/2003 was amended substituting for the
words “ to the amount of duty paid by the manufacturer of the said
goods other than the amount of duty paid by utilisation of CENVAT
credit under the CENVAT Credit Rules, 2002" , the words “ to the duty
payable on value addition undertaken in the manufacture of the said
goods by the said unit” . Identically, as in the impugned Notification No.20/
2008, Notification N0.23/2008 also provided a table in which for goods
faling under chapter 33 a rate of 56% was prescribed. Smilarly Notification
N0.37/2008 is identical to the impugned Notification N0.38/2008. After
examining the matter in detail this Court would hold that once it is
established that the exemption had been granted in public interest the same
cannot at any stretch be withdrawn unless there is a larger public interest.
This Court would further hold that once power under Section 5A of the
Central Excise Act, 1944 had been exercised and exemption granted, a
larger/superior public interest has to be shown for curtailing/modifying/
withdrawing an exemption already granted and in such eventuality, the onus
shall be on the Revenue. This Court would further rely upon the full bench
decision of the Gujarat High Court in Sal Seel Ltd. (supra) holding that
withdrawal of exemption without any basis, whatsoever, is arbitrary,
unreasonable, illogical and irrational and contrary to the doctrine of
promissory estoppel. This Court would aso hold that once the Respondent
No.1 had taken a policy decision and exercised power under Section 5A of
the Central Excise Act, 1944 in public interest, the same cannot be
restricted by way of the Notification N0.23/2008 dated 27.03.2008 and
Notification N0.37/2008 dated 10.06.2008 impugned therein unless a
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greater public interest required so. Thus holding, this Court quashed the
notifications impugned therein without prejudice to the rights of the Revenue
to deny duty exemptions in appropriate cases, based on material facts and
giving cogent reasons after following due process of law.

75. We are in agreement with the aforestated views expressed by the
High Court of Gujarat in re: Sal Steel Ltd. (supra), the High Court of
Jammu and Kashmir in re; Reckit Benckiser (supra) and this Court in re:
Unicorn Industries (supra) which follows the principles of law laid down
by the Apex Court in re: M/s. Motilal Padampat Sugar Mills Co. Ltd.
(supra) and in re: Pawan Alloys & Casting (P) Ltd. (supra).

76. In re: Modipon Ltd. (supra) the Delhi High Court would hold that
the Courts have consistently taken the view that the public interest is
inherent in issuance of the withdrawa of the notifications. The public interest
is the dominant factor in issuance and withdrawa of the notifications what is
given in public interest can also be taken away in public interest. Every
action of the Government is presumed to be in public interest unless
contrary is proved. The Petitioner have failed to demonstrate that the
notification dated 21.10.1982 was not issued in public interest. Holding thus,
the High Court dismissed the Writ Petition preferred. While holding so the
Delhi High Court would rely upon Kasinka Trading & Anr. v. Union of
India’®. The distinction drawn by the Apex Court in re: Pawan Alloys &
Casting (P) Ltd. (supra) would be squarely applicable to the present case.
The said decision, therefore, cannot be of any real assistance to the learned
Additiona Solicitor Genera on the facts of the present Writ Petitions. In the
present cases, as we have seen earlier, a definite scheme of incentives for
new industries was put forward vide Industrial Policy, 2007 which held out
a promise by the Respondent No.1 for 100% excise duty exemption so that
more and more industries could be attracted to State of Sikkim. The
Respondent No.1 trandated the said promise declared vide Industrial Policy,
2007 into Notification No. 20/2007 for the obvious reason that thereby
more and more new industries would be attracted to the North East Region
including Skkim.

77. In re. Kothari Industrial Corporation Limited (supra) relied upon
by the learned Additiona Solicitor General, the Apex Court would hold that
a recipient of a concession has no legally enforceable right against the
Government to grant or continue to grant concession except to enjoy

benefits of concession during the period of its grant.
18 (1995) 1 SCC 274
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78. In the present case the Petitioner seeks to enjoy the benefit
promised by the Respondent No.1 for the period of 10 years as declared
by the Respondent No.1.

79. In re: R.C. Tobacco (P) Ltd. (supra) relied upon by the learned
Additiona Solicitor Generd, theApex Court would hold that the competence of
Parliament and the State L egid atureto repeal, amend or supersede an exemption
natification isunquestionable. Thelimitation onthispower isthat that thelegidation
must not conflict with other provisionsof the Congtitution. A law cannot beheldto
be unreasonable merely becauseit operatesretrospectively. The unreasonability
must liein some other additional factors. Theretrospective operation of afiscal
statutewould haveto befound to be unduly oppressiveand confiscatory beforeit
can be held to be so unreasonabl e asto violate Constitutional norms. TheApex
Court would find that the particular context of the sectionimpugned thereinwas
thelndustria Policy formulated by the Central and the State Government of Assam
for development of that State. It was held that the obviousintention behind the
grant of the package of incentivesincluding an exemption from payment of excise
dutieswasto stimulaefurther industria growthin theareawith enduring benefits
not only to theloca populace by way of employment opportunitiesbut lsotothe
economic welfare of the State. It was found that none of the industrial units
manufacturing cigarettes were prepared to contribute to that object and their
investment in the manufacture of cigarettewas co-extensivewith the period of the
exemption. Inthelight of the aforesaid factsit washeld by the Apex Court that
therefore, the Government coul d contend that thewords should havebeenusedin
theexemption so asto providefor sufficient safeguardsto ensurethat the benefit
of exemptionwasgranted only to thoseindustrieswhichwouldinturn permanently
invest inthe State and by the retrospective enactment that defective expression of
the object of thepolicy, wasrectified.

80.  Thefactsof thepresent set of Writ Petitionsareentirely different thanthe
factsinre: R.C. Tobacco (P) Ltd. (supra). The Petitioner doesnot question the
competenceof Parliament and the State L egidatureto reped, amend or supersede
an exemption notification nor is it a case of challenge to a law operating
retrospectively. Itisnobodys casethat the Petitioner was not willing to contribute
totheobject of industrid growth and their investment in the manufactureof P& P
medi camentswas co-extensive with the period of the exemption.

81. Inre: DG of Foreign Tradev. Kanak Exports(supra) achallengetoa
notification issued by the Respondent No.1 making somenotesinserted to EXIM
Policy, 2002-2007 on the ground that under the guise of the said notes, some
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benefitswhich had aready accrued to the exportersunder the EXIM policy i.e.
their vested rights, had been taken away wasrepelled by theApex Court holding
that the said notification wasonly clarificatory in nature and valid and did not
amount to amendment. It also held that theincentive scheme under the EXIM
Policy isin the nature of concession or incentive which isaprivilege of the
Respondent No.1 and it isfor the Government to take the decision to grant such
privilege or not and further wherethereiswithdrawal of suchincentiveanditis
also shown that the samewas donein public interest, the Court would not tinker
withthesepolicy decision. Inthefactsof thesaid caseit washeld that if the status-
holdershad achieved 25% incrementa growthinexports, they acquired thevested
right to receive the benefit under the scheme, which could not be taken away. It
washeld that the so called targets achieved were only on paper through fraudulent
means, and, therefore, it cannot be said that any vested right accrued in favour of
the exporters. Therewas pernicious and blatant misuse of the provisions of the
incentive schemein question. The Supreme Court, or for that matter the High
Court inexerciseof itswrit jurisdiction, cannot cometo theaid of such Petitioner
exporterswho, without making actual exports, play with the provisionsof the
schemeand try to take undue advantage thereof. Inthe said casethe A pex Court
would examinewhether thewithdrawal notificationswerein publicinterest. It
would find that the main objective of theincentive schemewasto achievethe
shareof 1% of global trade and accel erated growth in exportsby India. It would
findthat immediately after theintroduction of the scheme, therewas unprecedented
sharpriseintheexportingem andjewd lery articlesand that misuse of the scheme
was stated to have cometo the notice of the DRI and other intelligence official
a so and thereforethe notificationswereissued to curb misuse. On such finding of
factsit was held by the Apex Court that the purport behind notification were
bonafidewhich was actuated with the conditionsof publicinterestinmind.

82.  Thefactsand circumstancesinthepresent caseisdigtinctly different from
thefactsand circumstancesinre: Kothari Industrial Corpn. Ltd. (supra).In
the present case no material whatsoever has been placed by the Respondent
No.1 to show that the withdrawal wasin public interest save stating that the
notificationitself statesthat itisin publicinterest |eave aone showing asuperior
publicinterest to resilefrom the promise held out clearly vide Industrial Policy,
2007 and 100% exemption granted pursuant thereto vide Notification No. 20/
2007.

83. Coming now to the point raised by Mr. Vikram Nankani, learned Senior
Advocate that the Petitioner having inadvertently sought exemption under
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Notification No. 56/2003 whereasthe Petitioner wasinfact digiblefor exemption
under the Industrial Policy, 2007 and the Notification No.20/2007 the benefit

which the Petitioner wasotherwisedligibleto avail of could not be prohibited from
clamingthesame,

84. Inre: Unichem L abor atories (supra) theApex Court would hold:-

“13. For the aforementioned reasons, we are of the
view that denial of benefit of the notification to the appellant
was unfair. There can be no doubt that the authorities
functioning under the Act must, as are in duty bound, protect
the interest of the Revenue by levying and collecting the duty
in accordance with law - no less and also no more. It is no
part of their duty to deprive an assessee of the benefit available
to himin law with a view to augment the quantum of duty for

the benefit of the Revenue. They must act reasonable and
fairly.”

85. Inre: ShareM edical Care(supra), theAppe lant society imported certain
medica equipmentsfor theuseinitscharitablehospita. According totheAppdlant,
under notification in question, exemption were granted to hospital equipments
imported by the specified category of hospital s (charitable) subject to certification
by Directorate General of Health Services(DGHS). Thetableinthenatification
classified hospita sinfour categories. According totheAppellant, it fell under Para
No. 3 of thetable of the said notification. TheA ppellant, however, along with
severa other hospitals, had applied for the benefit of exemption notification not
under Para3 but para2 of thetable. The benefit of exemption wasgranted. Since
theAppellant society wasal so entitled to exemption under para 3 of thetablean
application wasmadeto DGHS, highlighting thefact that the Appellant isnon-
profit organisation and had been permitted toimport medica equipmentsby DGHS
by certification. It hasbeen registered asaninditutionto receivedonationinforeign
exchangeand sincetheareas of operationsof the main hospital at Ghanapur and
theRural Health Hospitd areinrurd areas, it would beentitled toinvoke para3 of
thetableof thenotification of exemption. The Deputy Director Generd (Medical),
DGHS by an order dated 25.01.2000 rejected the application of Appellant
observing thereinthat initidly therequest wasmade by theAppellant for exemption
under para2 of the said notification and accordingly, theinstitution was granted
such exemption. It was, therefore, not opento apply for exemption under para3
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of the table of the exemption notification and the application wasliableto be
rejected. Being aggrieved, theAppellant Society filed aWrit PetitionintheHigh
Court whichwasdismissed and the matter travel led to theApex Court. TheApex
Court would hold:-

“12. In CCE v. Indian Petro Chemicals [(1997) 11
SCC 318] this Court held that if two exemption
notificationsareapplicablein a given case, the assessee
may claimbenefit of the more beneficial one. Smilarly,
in H.C.L. Limited v. Collector of Customs [(2001) 9
SCC83: (2001) 130 ELT 405] thisCourt relying upon
Indian Petro Chemicals [(1997) 11 SCC 318] held
that where there are two exemption notifications that
cover the case in question, the assessee is entitled to
the benefit of that exemption notification which may
give him greater or larger relief. In Unichem
Laboratories Ltd. v. CCE [(2002) 7 SCC 145 : JT
(2002) 6 SC 547] the appellant was a manufacturer
of bulk drugs. Exemption was granted to him under
one item. He, thereafter, filed a revised classification
list categorising its bulk drugs under the other head
claiming more benefit. The claimwas rejected on the
ground that the appellant had not claimed the benefit
of exemption at the time of filing the classification
list and subsequently it could not be done. The
appellant approached this Court.

13. Allowing the appeal and setting aside the order,
this Court held that if no timeisfixed for the purpose
of getting benefit under the exemption notification, it
could be claimed at any time. If the notification applies,
the benefit thereunder must be extended to the
appellant. The Court held that the authorities as well
as the Tribunal were not right in holding that the
appellant ought to have claimed the benefit of the
notification at the time of filing of classification lists
and not at a subsequent stage. The Court then stated:
(SCC p. 150, para 12)
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“ There can be no doubt that the authorities
functioning under the Act must, as are duty-
bound, protect the interest of the Revenue by
levying and collecting the duty in accordance
with law—no less and also no more. It isno
part of their duty to deprive an assessee of the
benefit available to himin law with a view to
augment the quantum of duty for the benefit
of the Revenue. They must act reasonably and
fairly.” (Emphasis supplied)

14. In Kerala State Coop. Marketing Federation Ltd.
v. CIT [(1998) 5 SCC 48: JT (1998) 4 SC 145],
inter preting Section 80-P(2)(a) of the Income Tax Act,
1961, this Court said: (SCC p. 52, para 7)

“7. We may notice that the provision is
introduced with a view to encouraging and
promoting growth of cooper ative sector inthe
economic life of the country and in pursuance
of the declared policy of the Government. The
correct way of reading the different heads of
exemption enumerated in the section would
beto treat each asa separate and distinct head
of exemption. Whenever a question arises as
to whether any particular category of an
income of a cooper ative society isexempt from
tax what hasto be seen iswhether income fell
within any of the several heads of exemption.
If it fell within any one head of exemption, it
would be free from tax notwithstanding that
the conditions of another head of exemption
are not satisfied and such income is not free
from tax under that head of exemption. The
expression marketing' isan expression of wide
import. It involves exchange functions such
asbuying and selling, physical functionssuch
as storage, transportation, processing and
other commercial activities such as
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standardisation, financing, marketing
intelligence, etc. Such activitiescan becarried
on by an apex society rather than a primary
society.” (Emphasis supplied)

15. From the above decisions, it is clear that even if
an applicant does not claim benefit under a particular
notification at the initial stage, he is not debarred,
prohibited or estopped from claiming such benefit at
alater stage.”

86. Inview of theabove, it isheld that the Petitioner which wasentitled to
exemption benefit under Natification no. 20/2007 but sought benefit under Industrid
Policy, 2003 and Natification No. 56/2003 would be entitled for the benefit under
theIndustria Policy, 2007 asput into operation videimpugned Notification No.
20/2007.

87.  Wefindthat the Respondent No.1, right from theyear 2003, had declared
aclear policy of 100% excise duty exemption to those new industria unitswho
would set up industry in Sikkim aswell asto thoseindustrieswho went infor
substantia expansion. Thispolicy wasput into operation vide Notification No.56/
2003. The Respondent No.1 had videimpugned Notification No. 24/2004 limited
the period withinwhich new industria unitswererequiredto commencecommercia
production. The Petitioner started the process of investment in theyear 2005 only
and could not start commercia production until 20.04.2009 by whichtime, by the
operation of asubsequent impugned Notification No.27/2004, the Petitioner did
not qualify to take the benefit of the said Industrial Policy, 2003. The Petitioner
therefore, isnot entitled to the benefit of Notification No. 56/2003. Theindustria
policy however, did not change. In 2007 the Respondent No.1 declared the
Industria Policy, 2007 by whichidentical 100% excise duty exemption wasonce
aganpromised. ThisIndustrid Policy, 2007 wasput into operationvideNotification
N0.20/2007. The Petitioners subsegquent investmentswere obvioudy intended to
reap the benefit of the said Notification N0.20/2007. The Petitioner having
commenced commercia production on and from 20.04.2009 for thefirst unitand
from 14.04.2014 for the second unit werewel | within the period notified therein.
The policy of the Respondent No.1 was clear and cogent. It was intended to
draw investorsto Sikkimwhich wasindustrially backward. Having acted onthe
said promisemade by the Respondent No.1, the Petitioner made hugeinvestments
and dtereditspositiontoitsdetriment. Having issued thesaid Notification No.20/
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2007 in public interest it was incumbent upon the Respondent No.1 to place
beforethisCourt al materid savailableto establish asuperior publicinterest which
the Respondent No.1 hasfailed to do. Thefactsand circumstances of the present
writ petitions, therefore, squarely fallswithin the parameters of the doctrine of
promissory estoppel and that it would be unconscionable on the part of the
Respondent No.1 to shy away fromit without fulfillingitspromise. Therdlief that
must, therefore be granted on the facts of the present caseisthat for the period
declared vide Notification N0.20/2007 the Petitioner would be entitled to the
exciseduty exemption as promised therein. Consequently impugned Notification
N0s.20/2008 and 38/2008 areliableto be quashed to the extent they curtail and
whittledown the 100% excise duty exemption benefit aspromised vide Natification
N0.20/2007 and ishereby quashed. All impugned orders/ demand notices/show
causenoticeswhichareagaing the aforestated declarations of law ared so quashed.

88.  Writ Petition (C) No. 41/2015, Writ Petition (C) No. 08/2017, Writ
Petition (C) No. 27/2017 and Writ Petition (C) No. 40/2017 are disposed
accordingly inthe aforesaid terms. Rule made absolute to the aforesaid extent
with no order asto costs.
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SLR (2017) SIKKIM 724
(Before Hon'ble Mr. Justice Bhaskar Raj Pradhan)

Crl. A. No. 04 of 2017

SanjaySubba L APPELLANT
\ersus
Sateof Sikkim RESPONDENT
For theAppélant : Mr. Udai P. Sharmaassisted by Mr. Anup
Gurung, Advocate.
For Respondent : Mr. S.K Chettri, Assistant Public
Prosecutor.

Date of decison: 27" November 2017

A) Criminal appeal — Power of first Appellate Court — Appellate
Court while, hearing an appeal against conviction must consider the
factual aspects of the case — The power of the Appellate Court while
dealing with conviction is the same as power of the Appellate Court
while dealing with an appeal against acquittal — The appeal against
conviction is as of right — The procedure to deal with appeal against
conviction and appeal against acquittal is identical and the power of
Appellate Court, in essence is the same.

(Para 12)

B) Criminal Trial — Prosecution witness — Declaring hostile
witness — When solitary prosecution eye witness admitted to the
suggestion of the defense that the assault on the head of the
deceased was unintentional and accidental it was incumbent upon the
prosecution to declare the witness hostile and cross examine the said
witness to extract the truth — The failure of the prosecution to declare
the witness hostile will definitely permit the Appellant to rely upon
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the evidence of the witness in cross examination in his favour.
(Para 22)

C) Indian Evidence Act, 1872 — S. 134 — Sole Testimony of
Tingle Witness- As a general rule it is no doubt that the court can
act on the testimony of a solitary witness provided she is wholly
reliable — There cannot be any legal impairment in convicting a
person on the sole testimony of a single witness as clear from S. 134
of the Evidence Act, 1872.

(Para 22)

D) Criminal Trial — Burden of Proof — It is the cardinal principal
of criminal jurisprudence that the burden of proof always rests on the
prosecution to establish the guilt of the accused beyond all
reasonable doubt to enable the Court to come to a conclusion that it
was the accused and the accused alone who was guilty of the crime
alleged.

(Para 22)

E) Criminal Trial — Confessional Statement — Confession has
either to be an expressed acknowledgment of guilt of the offence
charged or it must admit substantially all the facts which constitute
the offence.

(Para 22)

F) Criminal Trial — Weapon of Offence — The Doctor who
conducted the autopsy, not being shown the half burnt firewood i.e.
the alleged weapon of offence, the duty of the prosecution to prove
by expert evidence that it was likely or at least possible for the
injuries to have been caused with the weapon with which and in the
manner in which they are alleged to have been caused was not
fulfilled — The evidence of the sole eye witness clearly proves that
the appellant had stuck the deceased on the head but there is no
evidence to suggest that the multiple injuries sustained by the
deceased was caused by single strike — Held, consequently the
benefit must accrue in favour of the Appellant.

(Para 65)

G) Code of Criminal Procedure, 1973 — S. 164 — Oaths Act, 1969
— S. 6 — The confessional statement of the appellant reflects that the
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Judicial Magistrate had recorded on top of the said document that
the statement is recorded on oath under S. 164 of the Code of Civil
procedure, 1973 — The schedule of the Oaths Act, 1969 provides for
four different forms of administering oath or affirmation — The
“confessional statement” does not reflect compliance of S. 6 of the
Oaths Act, 1969 read with the schedule — The testimony of the
Judicial Magistrate also does not reflect that there was compliance
of S. 6 of the Oaths Act, 1969 read with the schedule — Held, it must
be taken as a the statement of the Judicial Magistrate while doing a
judicial act and therefore true and correct — There is no requirement
under Section 164 Cr.P.C to record a “confessional statement” under
oath — It is prohibited.

(Para 70)

H) Indian Penal Code, 1860 — S. 304 — Culpable Homicide not
amounting to Murder — To fall within the definition of S. 304 IPC the
accused must be shown to have committed culpable homicide not
amounting to murder.

(Para 79)

D) Criminal trial — Additional grounds of plea — Appellant had
raised the plea of private defence during the hearing of the appeal.
Since, the memo of appeal filed by the Appellant did not contain any
grounds the Appellant had filed an application urging additional
grounds — Held, the Appellant had during the investigation of the
case as well as during the trial raised the plea of private defence the
application filed by the Appellant to urge the ground of private
defence is permitted.

(Paras 81 and 85)

J) Indian Penal Code, 1860 — S. 100

() Right of private defence — It is not an offence if the act is
done in the exercise of the right of private defence — Every person
has a right to defend his own body, and also the body of any other
person, against any offence affecting the human body — Every person
also has the right, to defend the property; whether moveable or
immovable, of himself or any other person, against any act which is
an offence falling under the definition of theft, robbery, mischief or
criminal tresspass or which is an attempt to commit theft, robbery,
mischief or criminal tresspass.
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(i) Defenders right to private defence — Under S. 98 IPC, 1860
even when an act, which would otherwise be a certain offence, is not
an offence, by reason of intoxication of the person doing the act,
likewise every person has the same right of private defence against
that act which he would have if the act were that offence — Even
though the aggressor against whom the right of private defence has
been exercised is not liable for any punishment by reason of his
personal incapacity to commit the crime or because he acts without
the necessary mens rea, the defenders right to private defence is not
affected thereby.

(i)  Extent of right of private defence — The right of private
defence of the body in view of S. 100, IPC, 1860 extends to the
voluntary causing of death or of any harm to the assailant, if the
offence which occasions the exercise of the right be of any of the
description as enumerated in the seven clause of S. 100 IPC, 1860 —
The apprehension that the assault would cause grievous hurt would
give a legitimate right of private defence of the body would extend to
causing death.

K) Indian Penal Code, 1860 — S. 99 — The right of private
defence is subject to the limitations and exceptions provided in S. 99
IPC, 1860 — the right of private defence in no case extends to
inflicting of more harm than it is necessary to inflict for the purpose
of private defence of the body — There is no right of private defence
in cases in which there is time to have recourse to the protection of
the public authorities.

(Para 91)

L) Indian Penal Code, 1860 — S. 102 — S. 102 fixes the time
when the right of private defence of the body commences and the
time during which it continues — The right of private defence
commences as soon as reasonable apprehension of danger to the
body arises from an attempt or threat to commit the offence though
offence may not have been committed; and it continues as long as
such apprehension of danger to the body continues.

(Para 91)

M)  Criminal trial — Proportionality Rule — If the evidence were to
end only in examination-in-chief of the solitary eye-witness, the
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‘Proportionality Rule’ would come in the way of the appellant “for
every assault it is not reasonable a man should be banged with a
cudgel” — However, in the cross examination, the eye witness would
admit that when the deceased abused the accused, the accused got
angry and in the fit of anger the Appellant assaulted the deceased at
once. The witness also admitted that during the scuffle the assault on
the head of the deceased by the half burnt firewood was accidental
and unintentional — Held, considering the evidence of the eye witness
in cross examination it would be justifiable agreement that a singular
blow with a half burnt firewood weighing just about 500 gms on the
body would not violate the ‘Proportionality Rule’ as embodied in
S. 99 IPC. 1860.

(Para 97)

Appeal Allowed.
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JUDGMENT

Bhaskar Raj Pradhan, J

The facts are not much in dispute in the present appeal. The

interpretation and the application of the law is however, contested. There is
a solitary eye witness to the offence of culpable homicide not amounting to
murder, on proof of which, the learned Sessions Judge, has sentenced the
Appellant to simple imprisonment for a period of three years and to pay a
fine of Rs. 25,000/- for the offence under Section 304 Part 1, Indian Penal
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Code, 1860 (IPC). In default, a further incarceration of smple imprisonment
of Sx months.

2. Heard Mr. Udai P. Sharma, learned Counsel for the Appellant and
Mr. S. K. Chettri, learned Assistant Public Prosecutor for the State.

3. Mr. Udai P. Sharma, would admit the assault on the deceased but
would submit that it was done accidentally and in exercise of his right of
private defence. He would draw the attention of this Court to the statement
of the solitary eye witness, Chandra Subba, in crossexamination and submit
that the said prosecution witness having not been declared hostile, the
evidence in cross-examination, as above was binding on it. To counter the
objection of the State-Respondent to the Appellants additional plea of
private defence not urged in the memorandum of appeal, Mr. Udai P.
Sharma, would draw the attention of this Court to the answer to question
No. 69 of the statement of the Appellant under Section 313 of the Code of
Criminal Procedure, 1973 (Cr.RP.C.) The Appellant was asked: “do u have
any statement to make in your defence?’ to which he answered: “l am
innocent, | have assaulted the deceased on my private defence under the
sudden provocation without any intention to kill him”. He would thus argue
that private defence plea having been taken by the Appellant himsalf during
the tria, this Court could examine the said plea and in any case additional
grounds of private defence has been sought for vide the Appellants
application being 1.A. No. 2 of 2017. Mr. Udai P. Sharma, would rely upon
the following authorities in support of his submissons- 1. Munshi Ram &
Ors. v. Delhi Administration!; 2. Mohinder Pal Jolly v. State of
Punjab?; 3. Buta Singh v. State of Punjab3; 4. Sekar Alias Raja
Sekharan v. State Represented by Inspector of Police, T.N*.; 5.
James Martin v. State of Kerala®; 6. Prakash Subba v. State of
Sikkim®. He would further submit that the prosecution evidence of Chandra
Subba clearly stating that the Appellant had assaulted the deceased only
once, the multiple injuries on the head ought to have been explained by the
prosecution but instead vide the impugned judgment the onus has been
shifted to the accused dehors the settled principles of law. Mr. Udai P.
Sharma, would draw the attention of the Court to the evidence of Nirmal
TAIR 1968 SC 702

2 (1979) 3 SCC 30

3 (1991) 2 SCC 612

4 (2002) 8 SCC 354

5 (2004) 2 SCC 203
6 2017 CRI. L. J. 2713
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Chettri, the brother of the deceased. He testified that his deceased brother
had gone to Singring, Lachung to collect ration but did not return. On the
following day some Police Personnd from Lachung Police Station adong with
his employer, Palzor Lama came to the jungle where they were working and
his employer told him that “Police had assaulted my brother Mahesh. Mr.
Udai P. Sharma would urge that as the prosecution had failed to explain the
multiple injuries on the head sustained by the deceased, contrary to the clear
and cogent evidence of the sole eye withess, Chandra Subba, that the
Appellant had hit the deceased only once, it is quite clear that two views
were possible. He further urged that in view of the fact that Nirmal Chettri
was also not declared hostile two views were discernible from his evidence
too and in such cases it is settled law that the one in favour of the accused
must be accepted. (Anne Nageswara Rao v. Public Prosecutor, Andhra
Pradesh’). He would submit that the learned Sessions Judge had faulted in
not appreciating that in crimind trias the standard of guilt of the accused to
be established is that the accused ‘must be’ and not ‘may be’ guilty.
(Shivaji Sahabrao Bobade & Anr. v. Sate of Maharashtra®). He
would submit that the impugned judgment has failed to appreciate that there
is a presumption of innocence of the accused in criminal trials and that the
burden of proving the guilt of the accused is aways upon the prosecution.
(Kali Ram v. Sate of Himachal Pradesh®). Mr. Udai P. Sharma would
urge that the purported confession in the disclosure statement (exhibit-2), in
view of the clear provision of Section 27 of the Indian Evidence Act, 1872,
cannot be used against the Appellant. Mr. Udai P. Sharma would submit
that there is no mention of blood being seen by the Investigating Officer
during inquest. However, the property seizure memo (exhibit-1) records the
seizure of one blue jeans pant which is recorded to have been sent to
CFSL, Kolkata. It is in the evidence that the deceased was not bleeding at
the time of the assault and there is no explanation as to how blood stains
were alleged to have been seen in the blue jeans pant seized. The
prosecution failure to place the forensic report of CFSL, Kolkata further
creates grave suspicion on the prosecution version in view of the clear
admission of the Investigating Officer that he did not find any injury upon
the deceased in his inquest. Mr. Udal P. Sharma, would further state that
the half burnt firewood was not shown to Doctor O.T. Lepcha who gave
his medica opinion as to the cause of death. He would thus submit that in a

7 (1975) 4 SCC 106
& (1973) 2 SCC 793
°(1973) 2 SCC 808
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case where death is due to injuries or wounds caused by alethal weapon, it
has always been considered to be the duty of the prosecution to prove by
expert evidence that it was likely or at least possible for the injuries to have
been caused with the weapon with which and in the manner in which they
are dleged to have been caused. (Mohinder Singh v. State®).

4. Per contra, Mr. S. K. Chettri, learned Assistant Public Prosecutor
for the State, defending the impugned judgment would take this Court

meticulously to all the evidence recorded as well as exhibited. He would
heavily rely upon the evidence of the solitary eye witness, Chandra Subba
and draw the attention of the Court to what she had stated in her
examination-in-chief. Drawing the attention of the Court to the evidence of
Lakpa Sherpa and Suk Maya Rai he would submit that the factum of there
being a fight between the Appellant and the deceased stands proved. He
would submit that from the testimony of Dr. O.T. Lepcha, it is evident that
the deceased had died as a result of the injuries sustained in the skull due
to the blunt force of the burnt firewood used to hit the deceased by the
Appellant. He would submit that the nature of injury sustained coupled with
the admission of the Appellant that he had hit the deceased on the head
with the burnt firewood was enough to attribute knowledge that by
assaulting the deceased in such manner he would have known that it was
likely to cause death. He would submit that the learned Sessions Judge
having dready considered the aspect of private defence while converting the
Appellants conviction from Section 302 IPC, 1860 to that of Section 304
Part 11, IPC, 1860 there was no further necessity to interfere with the
impugned judgment. In support of his arguments, Mr. SK. Chettri, would
rely upon the following authorities:- 1. Sate of Rgjasthan v. Rgja Ram®Y;
2. Sonam Sherpa v. State of Sikkim?*?; 3. Arjun Rai v. State of
Sikkim®3; 4. Natvarsingh Bhalsingh Bhabhor v. State of Gujarat'4; 5.
Sate v. Sanjeev Nanda®.

5. In re: State v. Sanjeev Nanda (supra) the Apex Court and in re:
Sonam Sherpa (supra) and Arjun Rai (supra) this Court was not caled
upon to examine a plea of private defence. All the three cases were cases

10 AIR 1953 SC 415

11 (2003) 8 SCC 180

122004 Cri LJ 4152

13 Criminal Appeal No.3/2004
142008 Cri.LJ 4074 (Guj)

15 (2012) 8 SCC 450
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in which the offence of section 304 Part 11, IPC, 1860 was clearly
established.

Facts

6. On 27.02.2016 First Information Report (FIR) No0.01(02)16 dated
27.02.2016 under Section 302 IPC, 1860 was registered at the Lachung
Police Station, North District, Sikkim on an oral information given by the
Appdlant which read:-

“To,
The Judicial Magistrate
Mangan, North Skkim.

S,

That on 27/02/2016 at 1350 hrs one
Sanjay Subba came to PS and reported that he
has assaulted one person on last night at around
2000 hrs.

On the basis of above information self
proceded to P.O. for enquiry. On reaching P.O.
(Faka Lachung) it was found that the person
lying dead, and Lachung PS case No. 01(02)2016
dtd 27/02/2016 U/S 302 IPC was registered
against accussed Sanjay Subba Age 25 yrs So
Suk Raj Subba R/o Lumchung Busty, P.O. Gayzing
West Skkim. Case has been registered on the Suo
Motto basis and investigation taken up.

Sl
Sl. Kaziman Pradhan
SHO Lachung CP/P”

7. It is recorded in the said FIR that the Appellant had stated that on
the intervening night of 26.02.2016 and 27.02.2016 at around 2000 hrs he
had assaulted one person. The Investigation of the case culminated in filing
of the final report No.3 dated 07.05.2016 by which the Appellant was
chargesheeted under Section 302 IPC, 1860. Permission to file
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supplementary charge-sheet on receipt of CFSL report from Kolkata was
also sought for. In the said find report the prosecution would aso rely upon
the disclosure statement pursuant to which property seizure memo was
prepared seizing a half burnt firewood. Statement of the accused recorded
under Section 164 Cr.P.C. was also placed before the learned Sessions
Judge. On 07.06.2016 the learned Sessions Judge framed charges under
Section 304 IPC, 1860. On completion of the trial the Appellant was
examined under Section 313 Cr.PC. on 28.09.2016. The trial examined 16
witnesses and exhibited equal number of documents. After having heard the
prosecution as well as the Defence and learned Sessions Judge would
render his judgment dated 27.10.2016 convicting the Appellant under
Section 304 Part |1 IPC, 1860. Vide an order of sentence rendered on the
same date the learned Sessions Judge would sentence the Appellant as
detailed above.

8. The learned Sessions Judge would find force in the submission of
the learned Lega Aid Counsel for the Appellant that the Appellant having
struck the deceased only once in order to free himself from the deceased
who had caught him by his chest and verbally abusing him the case clearly
fell under the fourth exception of Section 300 IPC, 1860. The learned
Sessions Judge would find that the Appellant was struggling to free himself
and struck the deceased without any premeditation. The learned Sessions
Judge would further hold that this was not the case where he had taken
undue advantage or acted in a cruel or in an unusual manner. However, the
learned Sessions Judge would hold that the Appellant could be attributed
with the knowledge that he was likely to cause the death of the deceased
as he was striking the deceased on his head a vital part with a firewood
and so it cannot be said that he had actua intention to cause desth of the
deceased or cause such bodily injury as was likely to cause the death of the
deceased. On such finding of fact the learned Sessions Judge would hold
that the case, thus, squarely fals within the fourth exception to Section 300
IPC and Part Il of Section 304 IPC. The learned Sessions Judge would
rely upon the judgment of the Apex Court in re: Laxmichand alias
Balbutya v. Sate of Maharashtra® in support of his finding that death
caused due to one blow aone without pre meditation and in a sudden fight/
quarrel the case would fall under Part Il of section 304 IPC, 1860. This
was a case in which the ingredients of section 304 Part 11, IPC, 1860 had
been conclusively established by the prosecution. It was not a case in which

16 (2011) 2 SCC 128
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private defence was pleaded, argued or decided.
Consderation

0. This is an appeal against conviction. The Apex Court in re:
K. Pandurangan v. SSR. Velusamy!” would hold:-

“8. Apart from the fact that right
of appeal is statutorily provided by the Code, a
Constitution Bench of this Court in the case of
A.R. Antulay v. R.S. Nayak [(1988) 2 SCC 602 :
1988 SCC (Cri) 372] has held that deprivation of
one’s statutory right of appeal would amount to
denial of procedure established by law under
Article 21, and further, such denial violates the
guarantee of equal protection of law under Article
14 of the Constitution. Placing reliance on the
said judgment of this Court, we are of the
opinion that since the lower appellate court,
which was the first court of appeal, has not
considered the factual aspect of the case while
considering the appeal, we think the appellants
have been denied an opportunity of agitating
their case on facts against the judgment of the
trial court. .............. ”

10. The Apex Court in re:- Banwari Ram v. Sate of U.P.® would
hold:-

“Bl i, It is now too well settled
that under the Criminal Procedure Code there is
no difference so far as the power of the appellate
court is concerned to deal with an appeal from a
conviction and that from an appeal against an
order of acquittal excepting that an appeal
against a conviction is as of right and lies to
courts of different jurisdictions depending on the
nature of sentence and kind of trial and the court
in which the trial was held, whereas an appeal

'7(2003) 8 SCC 625 against an order of acquittal can be made only to
18 (1998) 9 SCC 3
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the High Court with the leave of the court. The
procedure for dealing with two kinds of appeals is
identical and the powers of the appellate court in
disposing of the appeals are in essence the same.

1. In re: Sate of Rajasthan v. Raja Ram (supra) the Apex Court
would hold that generally, the order of acquittal shall not be interfered with
because the presumption of innocence of the accused is further strengthened
by acquittal. The golden threat which runs through the web of adminigtration
of judtice in criminal casesis that if two views are possible on the evidence
adduced in the case, one pointing to the guilt of accused and the other to
his innocence, the view which is favourable to the accused should be
adopted. The paramount consideration of the Court is to ensure that
miscarriage of justice is prevented. A miscarriage of justice which may arise
from acquittal of the guilty is no less than from the conviction of an
innocent. In a case where admissible evidence is ignored, a duty is caste
upon the appellate Court to re-appreciate the evidence in a case where the
accused had been acquitted, for the purpose of ascertaining as to whether
any of the accused committed any offence or not.

12.  Thus, it is clear that this Court, as the first Appellate Court, while
hearing an appeal against conviction must consider the factual aspects of the
case. It is adso clear that the power of the Appellate Court dealing with an
appeal from conviction is the same as the power of the Appellate Court
while dealing with an apped against acquittal. The apped againgt conviction
is as of right. The procedure to deal with appea against conviction and
appeal against acquittal is identical and the power of this Court, as the first
Appellate Court, in essence is the same.

13. Chandra Subba (PW 1), the solitary eye witness would depose that
in the cold winter night of February in the year 2016, at Faka, Lachung,
North Sikkim, the Appellant was at the kitchen of her residence. It was
between 8 to 9 pm. An unknown person came inside the kitchen and
started abusing the Appellant in filthy language. The deceased was drunk
and he caught hold of the Appellant on his chest. The Appellant then
suddenly picked up a half burnt firewood from the oven of Chandra
Subba's kitchen and hit the deceased on the head, once. Chandra Subba
got afraid and went to the house of Sukh Maya Sherpa (PW.3), the aunt of
the Appdllant and called her. Chandra Maya Subba and Sukh Maya Sherpa
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went back to the place of occurrence and found the deceased sitting in the
courtyard of their house along with the Appellant. Suk Maya Sherpa
slapped the Appellant who went towards his room and the deceased his
way. Chandra Subba, thereafter, went back to her room. On the next day,
while going to work, Chandra Subba saw the deceased lying unconscious
on the road side. She informed the Appellant about the condition of the
deceased and left for work. When she returned at around 02 pm, Chandra
Subba saw that the Police had already arrived at the place of occurrence
and were enquiring about the matter. The deceased was lying dead on the
courtyard of the house of the Appellant. Chandra Subba during her
examination in Court, identified the half burnt firewood which the Appdllant
had used to assault the deceased the night before as (MO-I1). She identified
the accused in the dock.

14. In cross-examination, Chandra Subba admitted that it was raining on
the night of the incident which was a cold month of February at Faka,
Lachung, North Sikkim. She admitted, also, that when the deceased abused
the Appellant he got angry and in a fit of rage assaulted the deceased at
once. Chandra Subba also admitted the suggestion of the Defence that it
was true during the scuffle the Appellant did not have the intention to assault
the deceased on the head but the half burnt firewood accidently landed on
the head of the deceased. She also admitted that when the scuffle was
going on, she had gone out to call the aunt of the accused and at the
relevant time the deceased and the Appellant were inside the kitchen,
conscious and normal. Chandra Subba had never seen the deceased prior
to the incident.

15.  The learned Sessions Judge would hold that the Court had no
reason to doubt her evidence. However, with regard to the cross
examination the learned Sessions Judge would hold:-

“It may be mentioned here that though during
her cross examination by the accused P.W. 1
showed the propensity to help the accused by
admitting the suggestion put to her by him that
M.O. | had accidentally landed on the head of the
deceased during this scuffle, the accused has
himself categorically stated before this Court that
he has assaulted the deceased with M.O.I.
Therefore the question of M.O. | accidentally
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landing on the head of the deceased does not
arise”

16. It is seen that although Chandra Subba categorically stated that
during the scuffle the Appellant did not have the intention to assault the
deceased on the head but the half burnt firewood accidentally landed on the
head of the deceased, she was not declared hostile and cross examined by
the prosecution.

17.  Inre: Jagan M. Seshadri v. State of T.N.%°; the Apex Court
would examine the evidentiary value of testimony of a prosecution witness
not declared hogtile and hold:

“9.......\\k are unable to appreciate the submission
of learned Counsel for the Sate, that P.W.31,
being the mother-in-law of the appellant who had
supported the explanation offered by the appellant
regarding receipt of Rs.50,000 and Rs.40,000 by
him from her should not be believed. She is a
prosecution witness. She was never declared
hostile. The prosecution cannot wriggle out of her
statement.”

18. In re: Raja Ram v. State of Rajasthan?® the Apex Court would
hold:

“9. But the testimony of PW 8 Dr. Sukhdev Singh,
who is another neighbour, cannot easily be
surmounted by the prosecution. He has testified in
very clear terms that he saw PW 5 making the
deceased believe that unless she puts the blame
on the appellant and his parents she would have
to face the consequences like prosecution
proceedings. It did not occur to the Public
Prosecutor in the trial court to seek permission of
the court to heard (sic declare) PW 8 as a hostile
witness for reasons only known to him. Now, as it
is, the evidence of PW 8 is binding on the

prosecution. Absolutely no reason, much less any
19 (2002) 9 SCC 639
2(2005) 5 SCC 272
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good reason, has been stated by the Division
Bench of the High Court as to how PW 8’s
testimony can be sidelined.”

19. In re: Mukhtiar Ahmed Ansari v. State (NCT of Delhi)? the
Apex Court would rely upon the judgment in re. Raja Ram (supra) and

hold:

21(2005) 5 SCC 258

“29. The learned counsel for the appellant
also urged that it was the case of the prosecution
that the police had requisitioned a Maruti car
from Ved Prakash Goel. Ved Prakash Goel had
been examined as a prosecution witness in this
case as PW 1. He, however, did not support the
prosecution. The prosecution never declared PW 1
“hostile”. His evidence did not support the
prosecution. Instead, it supported the defence. The
accused hence can rely on that evidence.

30. A similar question came up for
consideration before this Court in Raja Ram v.
Sate of Rajasthan [(2005) 5 SCC 272: JT (2000)
7 SC 549]. In that case, the evidence of the
doctor who was examined as a prosecution
witness showed that the deceased was being told
by one K that she should implicate the accused or
else she might have to face prosecution. The
doctor was not declared “ hostile”. The High
Court, however, convicted the accused. This
Court held that it was open to the defence to rely
on the evidence of the doctor and it was binding
on the prosecution.

31. In the present case, evidence of PW 1
Ved Prakash Goel destroyed the genesis of the
prosecution that he had given his Maruti car to
the police in which the police had gone to Bahai
Temple and apprehended the accused. When Goel
did not support that case, the accused can rely on
that evidence.”
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20. In re: Javed Masood & Anr. v. State of Rajasthan? the Apex

Court would hold:

“13. PW 6 also stated in his evidence that
he has not given the names of any individuals to
the police inasmuch as he had not seen the actual
occurrence of the incident. It is also in his
evidence that immediately after the incident he
telephoned to one Habib with a request to
communicate the message to Chuttu about the
occurrence. He repeatedly stated that Chuttu (PW
5), Noor (PW 13), Saleem (PW 7) and Rayees
(PW 14) were not present when the police kept
the dead body of Mullaji (the deceased) in gypsy.
He also explained that there was no need for him
to send any telephonic message had they been
present at the scene of occurrence. This witness
did not support the prosecution case. He was not
subjected to any cross-examination by the
prosecution. His evidence remained unimpeached.”

21. Inre: Assoov. Sate of Madhya Pradesh® theApex Court would hold:

2(2010) 3 SCC 538
2 (2011) 14 SCC 448

“10. We have al so perused the evidence of PW 3 None
Lal, a neighbour, and one of thefirst to arrive at the
spot. He gave a story which completely dislodges the
statements of PWs 1 and 2. He deposed in his cross-
examination that Shri Bai, a neighbour of the
appellant, had made all egations against the deceased
in the presence of Ghaffoor and Ishaq that she was
involved in illicit activities while her husband was
away and that she would reveal all to her husband
when he returned home and that immediately after
these remarks the appellant had returned home on
which the deceased had gone inside and set herself
ablaze. Wetakeit, therefore, asif the prosecution had
accepted the statement of PW 3 astrue, asthewitness
had not been declared hostile.”
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22. In view of the clear and cogent pronouncements of the Apex Court
in the afore-quoted judgments, it is difficult, nay, impossible to uphold the
view taken by the learned Sessions Judge as above. Out of the three
persons in the kitchen that night one is dead, the other is the accused i.e.
the Appellant and the third - the solitary prosecution eye witness. Chandra
Subba was the solitary eye witness and therefore the most crucia witness.
When Chandra Subba admitted to the suggestion of the Defence that the
assault on the head of the deceased was unintentional and accidental it was
incumbent upon the prosecution to declare Chandra Subba hostile and cross
examine the said witness to extract the truth. Having failed to do so, it is
quite evident that the prosecution has accepted the statement made by
Chandra Subba in cross examination. The said statement of Chandra Subba
in examination-in-chief thus, stands impeached in the cross examination
without any explanation. Furthermore, Chandra Subba in examination-inchief
states that on the next day of the incident she had seen the deceased lying
unconscious on the road. It is the cardina principle of crimina jurisprudence
that the burden of proof always rest on prosecution to establish the guilt of
the accused beyond all reasonable doubt to enable the Court to come to a
conclusion that it was the accused and the accused alone who was guilty of
the crime aleged. The failure of the prosecution to declare Chandra Subba
hostile will definitely permit the Appellant to rely upon the evidence of
Chandra Subba in cross examination in his favour. The said evidence of
Chandra Subba in cross examination would also be binding on the
prosecution and it could not wriggle out of the said statement. While
disbelieving the cross examination testimony of Chandra Subba, the learned
Sessions Judge has failed to appreciate that Chandra Subba, was a
prosecution witness and the burden of proof being on the prosecution it was
incumbent upon it to explain the discrepancy in the evidence of Chandra
Subba. As a general rule it is no doubt true the Court can act on the
testimony of a solitary witness provided she is wholly reliable. There cannot
be any lega impairment in convicting a person on the sole testimony of a
single witness as clear from Section 134 of the Evidence Act, 1872.
However, the learned Sessions Judge himself holds that the said Chandra
Subba, the solitary witness, had showed “ the propensity to help the
accused by admitting the suggestion put to her by him that MOI had
accidentally landed on the head of the deceased during the scuffle, the
accused has himself categorically stated before this Court that he had
assaulted the deceased with MOI. Therefore the question of MOI
accidentally landing on the head of the deceased does not arise.”
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Firstly, the very fact that the learned Sessions Judge finds propensity on the
part of Chandra Subba to help the Appellant diminishes the authenticity and
truthfulness and therefore the evidentiary value of the solitary witness.
Secondly, the learned Sessions Judge has failed to reflect as to where the
accused had “categoricaly stated before the learned Sessions Judge that he
had assaulted the deceased. A perusal of the records however reveals that
the FIR (exhibit-11), records that the Appellant had reported having
assaulted one person. However, the FIR is not a substantive piece of
evidence. In the statement of the accused recorded under Section 164
Cr.RC. which was, however, not considered by the learned Sessions Judge
on the ground that the said statement was recorded on oath, at the relevant
portion, it is recorded thus: “1 do not remember the name of the
deceased as | had seen him for the first time in the house of Bhauju.
That very evening that deceased had come drunk in Bhauju‘s place
and had started abusing me for no reason and also caught me by my
collar and almost hit me. | saw wooden log lying in that place and |
picked it to hit him on his body and | did try hitting on his body but
instead | hit him right on the middle scalp of the head after that he
left the place and | went back home too.” The learned Sessions Judge,
relying upon the judgment of this Court in re: Arjun Rai v. State of
Sikkim? would hold that: “In view of oath having been administered the
purported confessional statement is clearly inadmissible and cannot be
considered by this Court. The StateRespondent has not assailed the said
finding of the learned Sessions Judge. Thus the alleged confessional
statement of the Appellant also cannot be pressed into service to impose a
verdict of guilt upon the Appellant. However, on examining the said
statement of the Appellant recorded under Section 164 Cr.PC. it is quite
evident that the said statement is not a confessional statement at all.
Confession has either to be an express acknowledgement of guilt of the
offence charged or it must admit substantially al the facts which congtitute
the offence. The statement of the Appellant recorded under Section 164
Cr.PC. makes it evident that the said statement is exculpatory rather than
being inculpatory. The afore-quoted statement clearly implies that the act of
hitting the deceased on the head was accidental as the Appellant had tried
to hit the body instead. The said statement also indicates a clear plea of salf
defence. Further, in the statement of the accused recorded under Section
313 Cr.PC. the Appellant has stated that he had assaulted the deceased in

order to escape from him and without any intention to kill him in exercise of
22004 Crl J 4747 (Sikkim)
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his right to private defence. Thus, it is evident that the finding of the learned
Sessions Judge that the Appellant has himself “categorically” stated before
the learned Sessions Judge that he had assaulted the deceased with MOl is
subject to the various qualifications or rather exceptions as enumerated
above. Equally, the learned Sessions Judges finding that therefore the
guestion of MOI accidentaly landing on the head of the deceased does not
arise is also not correct in view of the evidence of the solitary eye witness,
Chandra Subba, categoricaly stating on oath before the learned Sessions
Judge that the said act of the Appellant was accidental.

23. In view of the nature of evidence that has come on record from the
testimony of the solitary eye witness, Chandra Subba it is necessary to
challenge the other evidences. Lakpa Sherpa (PW.2) is a friend of the
Appellant. He also identified the accused in the dock. He turned hostile.
Permission being granted Lakpa Sherpa was crossed examined by the
Prosecution. Lakpa Sherpa admitted that he had given his statement to the
police. He aso admitted that he had signed on the disclosure statement on
the same date. He admitted that the contents of disclosure statement is the
statement given by the Appellant in his presence. Lakpa Sherpa also
identified the half burnt firewood which was seized by the police as per the
disclosure statement. He aso identified property seizure memo and his right
thumb impression on it as the document prepared while seizing the haf burnt
firewood in his presence on which he had also signed. He had aso stated
that he had affixed his thumb impression on a paper which was wrapped
with haf burnt firewood at the time of seizure. He aso stated that he came
to know that the Appellant had assaulted the deceased.

24. In cross examination by the Defence, Lakpa Sherpa would state that
as it was the first time that he was standing as a witness in any Court he
was a bit nervous and scared. He admitted that whatever he had stated in
his examination-in-chief and the cross examination by the Learned
Prosecutor which related as to how the Appellant assaulted the deceased
and how the deceased died are all hearsay which he came to know after
visiting the place of occurrence. More significantly, Lakpa Sherpa admitted
that he was not present when the disclosure statement of the Appellant was
recorded by the police. He admitted that he was asked to sign on one
paper of which he did not know its contents. He admitted that the police
had never read the contents of the disclosure statement nor explained it to
him and that his admission about it at the time of cross examination by the
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Learned State Prosecutor was only because of the thumb impression
appearing on the said exhibit and on assumption. He also admitted that the
half burnt firewood was not seized in his presence or that it contained his
sgnature. He admitted that he saw the half burnt firewood first time in Court.
He dso admitted that he fears police personnd and it is because of that fear
that he sgned the disclosure stlatement and the property seizure memo.

25. Lakpa Sherpa had turned hostile. The prosecution cross examined
and did manage to extract from him that the disclosure statement was made
by the Appellant in his presence and he had signed on it. However, in
cross-examination by the Defence he stated that he was nervous and scared
and that he was not present when the disclosure statement of the Appellant
was recorded by the Police. He also admitted that the contents of the
disclosure statement was never read to him and that his admission during the
cross-examination by the learned State Prosecutor was due to the fact that
the said document had his thumb impression. He also stated that he had
signed on the disclosure statement because he feared the Police.

26. Lakpa Sherpa was also a witness to the seizure of the half burnt
firewood which was seized according to the Prosecution as per the
disclosure statement. He is al'so a signatory to the property seizure memo.
In cross examination, he admitted that he did not know the contents of the
document on which he was asked to sign by the Police. He stated that the
half burnt firewood did not contain his signature and that it was not seized
in his presence. He aso stated that he was seeing the half burnt firewood
for the first time in Court on the day of his deposition and that it was due
to his fear of the Police that he signed on the property seizure memo.

27. Lakpa Sherpa is a friend of the Appellant. He had turned hostile.
During the cross-examination by the Defence he resiled from his earlier
statement about the disclosure statement made during the cross examination
by the Prosecution. He also did not support the Prosecution version
regarding the seizure of the half burnt firewood. Lakpa Sherpa cannot be
trusted. Lakpa Sherpa is a cited witness to the disclosure statement. His
evidence regarding the circumstances in which the disclosure statement was
recorded cannot help the Prosecution.

28.  One Sukmaya Rai (PW. 3), wife of Ongchen Dukpa Sherpa, the
aunt of the Appellant was also examined. She identified the accused in the
dock. She states that on 26.02.2016 at around 08 to 09 pm one Chandra
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Kala Subba came to her house and told her that the Appellant and one
unknown person was fighting with each other in her house. Accordingly, she
and Chandra Kaa Subba proceeded to the house. On reaching the place of
occurrence, Sukmaya Rai saw the Appellant was standing outside the
courtyard and the unknown person standing nearby. She then slapped the
Appdlant twice and rebuked him for fighting. The unknown person went his
way towards the road side. Sukmaya Ra wouldnt know why they were
fighting with each other. As she was not feeling well she returned to her
house and aso asked the Appdlant to return to his home. On the following
day, Sukmaya Rai came to know that the Appellant was arrested.

29. In cross-examination, Sukmaya Rai admitted to the suggestion of the
Defence that she did not notice any injury on both the Appellant and the
unknown person when she reached the place of occurrence. Sukmaya Rai
also admitted that the month of February is cold at Lachung where she was
resding for more than 15 years. She admitted that on the relevant day of the
incident it was raining and it was dso time for snowfal. She aso admitted to
the suggestion of the Defence that on reaching the place of occurrence she
saw the unknown person walking out by himsdf in a normd way.

30. Sukmaya Rai’s evidence establishes the immediate facts after the
alleged assault as per a statement when she reached the place of occurrence
the unknown person was standing nearby. She did not notice any injury on
the unknown person. She also noticed the unknown person walking by
himself in a norma manner. The Prosecution failed to have the deceased
identified by Sukmaya Rai who had seen him.

3L Passang Sherpa (PW 4) was called to be examined on 23.06.2016.
He was not feeling well, the learned Additional Public Prosecutor sought
adjournment which was granted. Passang Sherpa was examined the next
day. He identified the accused person in Court. Passang Sherpa on reaching
the place of occurrence came to know from the police that the Appellant
had murdered a person. He would not know the name of the deceased. At
the place of occurrence the Police would prepare a document i.e. disclosure
statement in his presence and read the contents but he would not remember
the contents thereof, on the day of his deposition. Disclosure statement was
identified and his signature thereon too.

32. Passang Sherpa would also identify another documents i.e. the
property seizure memo by which the Police had seized the half burnt
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firewood. Passang Sherpa would also identify his signature thereon. He
came to know that the half burnt firewood was seized by the Police as the
Appellant had used it to assault the deceased, who died, consequently.
Passang Sherpa would also sign on a paper used to wrap the half burnt
firewood by the Police on the relevant day. He would identify the said
paper used to wrap the half burnt firewood by the Police as MO -V and
his sgnature thereon.

33. In cross-examination, Passang Sherpa admitted that he was
appointed as ‘Gyapon’ (head of Nepali Community). As he was the
‘Gyapon’ of Lachung he was called by the Police to the place of
occurrence. Passang Sherpa admitted to the suggestion of the Defence and
stated that he did not know from where the disclosure statement was
prepared and that it was not prepared before him. He also admitted that the
disclosure statement was not read over to him but he was told by the
Police that the Appellant was accused of having murdered one person and
as he was the *Gyapon’ he was required to sign on a paper marked as
disclosure statement. Passang Sherpa also admitted that he does not know
how to read or write. He admitted that the property seizure memo was also
prepared by the Police on his reaching the Lachung Police Station (PS), on
which he signed. Passang Sherpa admitted that he had not been to the
Lachung PS on the day of the incident i.e. 27.02.2016 and had gone to
Lachung PS only on 28.02.2016. He also admitted to the suggestion that
his signature thereon was made only on 28.02.2016. Passang Sherpa
admitted that the half burnt firewood was aready present at Lachung PS
and he did not know from where and by whom it was brought there. He
admitted that he has stated that the haf burnt firewood was the weapon of
offence only because he was told by the Police at the Lachung PS that it
was used by the accused.

34. Passang Sherpa was also a prosecution witness to the disclosure
statement whose evidence regarding preparation of the disclosure statement
at the place of occurrence by the Police was completely demolished in
cross-examination where he said that he did not know where it was
prepared and that it was not prepared before him. He also, in cross
examination, admitted that the disclosure statement was not read over to him
and the police merely made him sign on it. Passang Sherpa was not
declared hostile. His evidence regarding the making of the disclosure
statement being completely demolished would not come to the aid of the
Prosecution.
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35. Pasang Sherpa is also witness to the seizure of the half burnt
firewood vide the property seizure memo. He identified the property seizure
memo. He identified his signature which was used to wrap the half burnt
firewood but he did not identify the half burnt firewood. In cross
examination by the Defence, Passang Sherpas evidence on the seizure of the
half burnt firewood was also demolished. He states that property seizure
memo had already been prepared by the police when he reached the
Lachung PS on 28.02.2016 and not on the date of the incident i.e.
27.02.2016. Contrary to the oral evidence the property seizure memo
shows that half burnt firewood to have been seized at 1800 hrs on
27.02.2016 and signed by the said witness on 27.02.2016 itself. Passang
Sherpa states that he signed the property seizure memo only on 28.02.2016
and that the half burnt firewood was dready there at the Lachung PS when
he reached and he had no idea from where or by whom it was brought to
the Lachung PS There is no explanation from the prosecution on these vital
contradictory assertions made by Passang Sherpa. His evidence would also
not help the Prosecution to prove the seizure of the haf burnt firewood vide
the property seizure memo.

36.  Suresh Subba (PW.15), a distant relative of the Appellant stated
that on 27.02.2016 Police personnel came to the house of one Chung
Norbu Lama inquiring about the incident and prepared a document at the
place of occurrence after which he was asked to sign on it he was not
shown any seized article but merely asked to sign on the property seizure
memo. In cross-examination Suresh Subba admitted that he did not know
the contents of the said property seizure memo and that he was an illiterate
person. He also admitted that at the time of the incident he was not present
at the place of occurrence. He admitted that the Police Personnel were
already present at the place of occurrence when he reached. Suresh Subba
stated that he was asked to sign on the property seizure memo on the
pretext that he also resided in the same vicinity of the place of occurrence.
He aso stated that apart from signing on the property seizure memo he did
not know anything else.

37. Unfortunately even Suresh Subba could not prove the seizure of the
half burnt firewood vide the property seizure memo.

38. Pa zor Lachungpa (PW.5), aresdent of Singring, Lachung, North Sikkim
identified the Appellant in the dock. He had i dentified the deceased at the place of
occurrence as a person whose name he did not know but someone who had
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worked under himto collect firewood. Palzor Lachungpawas present when the
policeinspected the dead body at Faka, Lachung. He a so saw the dead body of
the deceased at the place of occurrence and signed oninquest form (exhibit-4)
prepared by the police and identified hissignaturethereon. He did not noticeany
injury onthe dead body of the deceased on therelevant day ashewasnot close
toit. Hethen accompanied the policeto Gangtok for the post-mortem of thesaid
dead body of the deceased at Gangtok, Government Hospital.

39. In crossexamination, Palzor Lachungpa(PW.5) admitted that hewasnot
an eyewitnessand whatever he stated with regard to theincident wason thebasis
of what he had heard. Hed so admitted that February wasacold month at Lachung
and at therelevant day of theincident hewasat hishouseat Singring.

40. Pd zor Lachungpaisnot awitnessto thealeged assault. Hewasawitness
who knew the deceased and had identified him at the place of occurrence and
accompanied the Policewith the dead body for Postmortem to Gangtok. Hedid
not notice any injury on the dead body. Pal zor L achungpa however, was not
asked to identify the photograph of the deceased in Court. No document except
theinquest report (exhibit -4) was put to him. Hisevidence a so would not come
to aid of the Prosecution except to the limited extent of corroborating the death of
the deceased and proving the making of theinquest report.

41.  JigmeeLachungpa(PW.6) recognised theAppellant ashe had seenhim
inLachung, North Sikkim. Heremembered that sometimein theyear 2016 police
personnel had come to his house and informed him that a person had died at
Faka, Lachung. He had, accordingly gone there and seen a dead body of the
person at the place of occurrence but he did not know the name of the deceased.
Later he had cometo know that the Appellant had assaulted the deceased with
thefirewood and he had died. However, hedid not notice any injury on the dead

body.

42. In crossexamination, Jigmee L achungpaadmitted that hewasnot an eye
witnessand had only heard fromthelocal peoplethat theAppel lant had assaulted
the deceased with thefirewood. He al so admitted that in the month of February,
itisvery cold at Lachung and on therelevant night it wasraining and therewas
dight snow fall too.

43.  Theevidenceof JgmeeL achungpaisadmissibleonly totheextent that he
recognise the Appellant, had seen a dead body of a person at some place of
occurrence and that February isvery cold month at Lachung and ontherelevant
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night it wasraining and therewassnowfall. Therestishearsay. Thereisnothingin
the evidence of Jigmee Lachungawhich would help the Prosecution to establish
thequilt of theAppe lant.

44.  Thung Norbu Lachungpa, (PW.7) identified theAppellant in thedock as
he had seen him at Lachung, North Sikkim. About 3-4 months after theincident
he had been called by the Officer in-charge of Lachung PSto ascertain whether
the place of occurrence belonged to him. Thung Norbu Lachungpainformed the
O.C. that the said house bel onged to him. He a so cameto know that therewasa
fight inthe said house between the A ppel lant and the deceased and the deceased
had died.

45, In crossexamination, Thung Norbu Lachungpaadmitted that whatever he
had stated with regard to the alleged incident was as narrated to him by the
I nvestigating Officer when hewas called to the Thanaafter 3-4 months of the
incident.

46.  Theevidenceof Thung Norbu Lachungpaisadmissibleonly to theextent
of identification of the place of occurrence ashishouse. The evidenceof Thung
Norbu Lachungpaisa so of no substantial aid to the Prosecution.

47.  Chatur Kumari Rai, (PW. 8) also recognised the Appellant on the dock
asher only son. On 28.02.2016 shewasinformed by the Lachung O.C. that her
son, theAppellant, had got involved in afight with abrother of one Nirmal at
Lachung, North Sikkim. Chatur Kumari Rai, cameto know that the A ppellant and
the deceased had afight on 27.02.2016 and dueto the said fight a person had
died thefollowing day. Shethen went to L achung Police Station on 29.02.2016
and met theAppellant who told her that therewasafight between the A ppellant
and the deceased and as aresult the deceased died. Chatur Kumari Rai, did not
know how the deceased had died.

48. Incrossexamination, Chatur Kumari Rai, would admit that shewas present
at Lachung during therelevant timeof theincident. Shed so admitted that whatever
shenarrated about theincident was on the basisof what the I nvestigating Officer
had narrated to her. Chatur Kumari Ral, a so admitted that according to the A ppel lant
the deceased had walked away after thefight ontherelevant night.

49.  Theevidenceof Chatur Kumari Rai, themother of theAppe lant, regarding
what the A ppellant told her on 29.02.2016 at the Lachung Police Station where
theAppellant wasin custody that there wasfight between him and the deceased
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and as aresult the deceased died isinadmissiblein view of Section 26 of the
Indian EvidenceAct, 1872. Rest of her evidenceishearsay.

50. Bhim Bahadur Chettri, (PW. 9) could not recognisetheA ppellant standing
inthe dock. The deceased, Mahesh Chettri, washisthird son. In theyear 2016,
hewasinformed through telephone by hisyounger brother, PurnaBahadur Chettri,
that the dead body of hisson had been brought to STNM Hospital, asthe deceased
wasinvolvedin afight with an unknown person. Bhim Bahadur Chettri, thenwent
tothe STNM Hospital where he saw the dead body of the deceased. The post
mortem of the deceased was conducted at the said hospital after which thedead
body of his son was handed over vide the handing/ taking memo (exhibit-5)
prepared by the policeat the hospital wherein healso identified the signature. At
thetimeof cremation henoticed blood on the back side onthe heed of the deceased.

51. I n cross examination, Bhim Bahadur Chettri, admitted that he did not
know anything about the alleged incident and that hisson used to consumea cohol
and that, further, whatever he stated in hisexaminationin-chief with regardtothe
incident was based on theinformation received from his brother PurnaBahadur
Chettri.

52.  The evidence of Bhim Bahadur Chettri, the father of the deceased
establishesthe death of the deceased and the post-mortem being conducted at the
STNM hospita and thereafter, the handing over of the dead body of the deceased
to him. Bhim Bahadur Chettrisevidencewould a so show that the deceased used
to consume acohol. Bhim Bahadur Chettri noticing the blood on the backs de of
the head of the deceased during cremation al so would not help the Prosecution
becauseit was post the post-mortem.

53. Nirmal Chettri, (PW.10) identified theAppel lant standing in thedock, as
he had seen him at Faka L achung during thetime of theincident. Intheyear 2015
hewasat L achung along with hisbrother Mahesh. He did not remember the date
but one day his deceased brother had goneto Singring, Lachungto collect the
ration but did not return. On thefollowing day some Police personnel fromthe
L achung Police Station aong with hisemployer Pal zor Lamacameto thejungle
wherethey wereworking and hisemployer told him that police had assaulted his
brother Mahesh. The policethenimmediately took Nirmal Chettri (PW. 10) to
Faka L achung. When he reached there he saw the dead body of his deceased
brother and he cameto know that hewaskilled by theAppellant who was standing
inthe dock. He had noticed bleeding from the nose of the deceased brother and a

scratch on hisforehead. Later on the dead body of his deceased brother was
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taken to the STNM Hospital, for post mortem after which the dead body was
handed over to them. At the place of occurrencethe police prepared adocument
and asked himtosignonit. Theinquest form (exhibit-4) wasidentified asthesaid
document inwhich hehad put hissignature.

54, In crossexamination, Nirmal Chettri, admitted that the deceased used to
consume acohol. He also admitted that at the relevant timetherewas snow fall.
Hefurther admitted that hewasnot an eyewitnessand whatever hestated in his
examination-in-chief wasbased on information received from other persons.

55. Nirmal Chettri isthebrother of the deceased, hisevidencein examination-
in-chief that onthe day after hisdeceased brother had goneto Singring, Lachung
and had not returned, the Police d ong with hisemployer, Palzor Lama, had come
to the Junglewherethe said Palzor Lamatold him that his deceased brother had
been assaulted by the Policewas| eft un-assailed. The Prosecution did not deem it
fit to declare him hostile and cross examine him. Hisevidence was accepted by
the Prosecution. Although, the truth about what Pal zor Lamahad told Nirmal
Chettri at the jungle regarding the assault by the Police on the deceased is
inadmissibleasPalzor Lamawas not brought to thewitnessbox but what Nirmal
Chettri heard, inview of Section 60 of the EvidenceAct, 1872 isadmissible. The
Prosecution hasfailed to explain the circumstance. Consequently, it would goto
the benefit of theAppd lant.

56.  Thelearned SessionsJudgerecorded afinding that theevidenceof Nirmal
Chettri apart from proving theidentity of the deceased provesthat the dead body
of the deceased was handed over to them by the Police after the autopsy. The
learned Sessions Judge has not considered thetestimony of Nirmal Chettri to the
effect that hewastold by Palzor Lamathat hisbrother wasassaulted by the Police
although the prosecution had failed to declare the said witness hostile. Thelaw
regarding evidenceof prosecution witnessin favour of an accused whichremains
un-impeached and not declared hostileis clear. The accused can rely on that
evidence.

57. Dr. O.T. Lepcha, (PW.11) isthe Medico Legal Consultant at the STNM
Hospital, Gangtok who conducted the autopsy of the deceased on 27.02.2016 at
10.a.m. which was concluded at 11.30 a.m. On examination it was found that
Rigor Mortis, Cyanosi swas present, with bleeding and congested face. Theante
mortem injurieswere noted asunder:-
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“ Ante mortem injuries:

1 Scalp haematoma (4 x 3 cms) over the left
frontal bone. The haematoma was distributed
over an area of 8 x 4 cms with underline
comminuted fracture of the left frontal bone
extending upto left side parietal bone
measuring 15 cmsin length.

2. Two linear fracture over theright side of the
skull placed over the right fronto temporal
bone and extending towards the vertex
measuring 18 cms and 16 cms, respectively.

3. Extra dural haematoma (6 x 5.4 x 2 cms)
placed over the left frontal lobe with diffused
subarachnoid haematoma was present” .

58. Dr. O.T. Lepcha, found that the stomach was empty and noinjury was
seen over the chest. Theapproximatetime since death was noted asmorethan 24
hoursand the cause of death asaresult of intracranial haemorrhagewith fracture
of skull whichwasasaresult of blunt forcetraumato the skull.

59. Dr. O.T. Lepcha, opined that theinjuriesmentioned in hismedical report
indl. No. 1to 3weresufficient to cause death of apersoninaordinary cause of
nature. Hewouldidentify theautopsy report (exhibit-6) and hissignaturethereon.

60. Dr. O.T. Lepcha, had dso verified onthe photograph and signatureonthe
blood sampl e authenti cation form (exhibit-7) whereby the blood of deceased was
obtained and identified hissignaturethereon.

61. In cross examination, Dr. O.T. Lepcha, admitted that such injuries
mentioned in hisreport can be caused asaresult of fall, though the pattern of the
injury would bedifferent. He al so admitted that at the time of conducting autopsy
hewas not shown the weapon of offencei.e. the half burnt firewood. Dr. O.T.
L epcha, admitted that the autopsy was done on 29.02.2016 and that therewasa
strong possibility that adrunk person lying in the open would dieasaresult of

hypothermia

62.  Theevidence of Dr. O.T Lepchaclearly establishes the death of the
deceased. It al so establishesthe nature of injuries sustained by the deceased. It

also provesthat autopsy report. Theonly question which requiresexaminationis
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thepoint of law raised by Mr. Udai P. Sharma, that the weapon of offencei.e. the
half burnt firewood ought to have been shown to Dr. O.T Lepchawho had
conducted the post-mortem to establish whether it was possible that theinjuries
sustained by the deceased could have been caused by it. Mr. Udai P. Sharma
would rely upon thejudgment of theApex Courtinre: Mohinder Singhv. The
Sate”. Thiswasacase of conviction of the accused therein under Section 302
and 307 read with Section 34 of the | PC. Hewould rely upon para10, 11 and 12
thereof whichreadsasfollows:-

“L0 it seems to us that the
evidence which has been adduced falls short of proof
in regard to a very material part of the prosecution
case. Inacasewheredeathisduetoinjuriesor wounds
caused by a lethal weapon, it has always been
considered to be the duty of the prosecution to prove
by expert evidencethat it waslikely or at |east possible
for theinjuriesto have been caused with the weapon
with which and in the manner inwhich they are alleged
to have been caused. It is elementary that where the
prosecution has a definite or positive case, it must
prove the whole of that case. ......... ”

63. Inthepresent casg, it isaleged that the assault on the head of the deceased
by theAppdllant waswith half burnt firewood. As per the autopsy report and the
evidenceof Dr. O.T Lepcha, itisclear that therewere multipleinjurieson the skull

of the deceased both on theleft and theright side. It was not acase of asingle
injury. Theora evidence produced by the Prosecution establishesonly asingular
assault onthehead of the deceased with thehalf burnt firewood. Theord evidence
produced by the Prosecution including the evidence of the Investigating Officer
also provesthat there was no visibleinjury on the deceased at the time of the
incident. Immediately thereafter Dr. O.T Lepcha, opinesthat the cause of death
“isduetointracranial haemorrhage and fracture skull asaresult of blunt force
traumato skull. Thereisno expert evidence asto whether themultipleinjuries
recorded by Dr. O.T Lepchain the autopsy report could have been caused by a
singular assault on the head by the half burnt firewood, which according to the
| nvestigating Officer weighed about 500 grams. Sanstheexpert opinion, thisCourt
would not ventureitsopinion onthepossbilities, for itisalwaysfor the Prosecution
to establish by cogent evidence all theingredients of the offencealleged and to

% AIR 1953 SC 415
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provethat it wassurdly dueto thesingular blow withthe half burnt firewood which
resulted inthemultipleinjuriesboth ontheleft aswell astheright side of the skull
of the deceased |eading to the death of the deceased.

64. In the impugned judgment the learned Sessions Judge has recorded
findingstothefollowing effect:-

“17........ Pausing here of a moment, it isworthwhile
to mention that though on going through the evidence
of PW 11 there seem to be multiple injuries on the
head/skull of the deceased, it isthe claimof PWL (sole
eye-witness) as well as that of the accused that the
deceased was struck only once on the head. Srangely,
while subjecting PW 11 to cross-examination nothing
inthat regard is seen to have been pointed out by the
Counsel for the accused. Be that as it may, there is
nothing in PW 11's evidence or the case records to
even faintly suggest that there could have been more
than one strike on the head of the deceased which
could have caused the concerned injuries.”

Thenagan

“18. e On the contrary, the evidence/materials
that have come forward clearly establish that the
injuries (which later proved fatal) were sustained asa
result of the assault by the accused with MOI.

65. The learned Sessions Judge while recording the above findings
should have considered that PW.1 i.e. Chandra Subba was not only the
sole eye witness but also a prosecution witness. The learned Sessions Judge
has also erred in shifting the burden of proving the guilt of the accused from
the prosecution to the Defence putting the onus on them and holding their
failure to cross examine PW.11 i.e. Dr. O.T. Lepcha, against the Appellant.
Dr. O. T. Lepcha not being shown the half burnt firewood i.e. the aleged
weapon of offence, the duty of the prosecution to prove by expert evidence
that it was likely or at least possible for the injuries to have been caused
with the weagpon with which and in the manner in which they are alleged to
have been caused was not fulfilled. It is true that the evidence of Chandra
Subba clearly proves that the Appellant had struck the deceased on the
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head but contrary to the finding of the learned Sessions Judge as above
there is no evidence to suggest that the multiple injuries sustained by the
deceased was caused by the single strike. Consequently the benefit must
accrue in favour of the Appellant. More so where one reads this evidence
with the evidence of Nirma Chettri.

66. Bebika Chettri (PW. 12) is the learned Judicial Magistrate,
Chungthang Sub-Division, stationed at Mangan. On 02.03.2016 she had
received a requisition from the Investigating Officer of the case for
examination of the Appellant under Section 164 Cr.P.C. Accordingly she
directed the concerned 1.0O. to produce the accused on 03.03.2016. On
03.03.2016 the 1.0. brought the accused and produced him before the
learned Judicid Magistrate when the preliminary examination of the Appelant
was done. Thereafter ten days reflection time was given to the Appellant.
On 14.03.2016 the Appellant was produced before the learned Judicial
Magistrate and she recorded the statement of the Appellant under Section
164 Cr.P.C. On 15.03.2016 she prepared the forwarding letter to the
learned Sessions Judge, North Sikkim along with the statement of the
Appdlant recorded under Section 164 Cr.PC. requisition of the Investigating
Officer and the preliminary questionnaires. She identified the statement
recorded under Section 164 Cr.P.C. (exhibit-8) produced in Court and her
signature thereon, the forwarding letter (exhibit-9) and her signature thereon
and the preliminary questions (exhibit-10) and her signature thereon.

67. In cross examination, the learned Judicia Magistrate admitted that in
the preliminary questionnaires in the answer to question no. 2 where 302
IPC is mentioned was not the language which was used by the Appellant
but it was her language. She also admitted that during the confession which
the Appellant made before her, he never confessed that the deceased had
died on being beaten by him.

68.  The learned Sessions Judge has held the confessional statement
recorded by the learned Judicia Magistrate to be inadmissible in evidence
due to the fact that oath has been administered on the accused. A perusal
of the said “confessional statement” (exhibit 8) reflects that the learned
Judicial Magistrate had recorded on top of the said document the following
words:- “ statement recorded on oath under Section 164 of the Code of
Criminal Procedure, 1973 .

69. Section 6 of the Oaths Act, 1969 reads thus:-
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“Section 6 : Forms of oaths and affirmations

(1) All oaths and affirmations made under section
4 shall be administered according to such one of
the forms given in the Schedule as may be
appropriate to the circumstances of the case:

Provided that if a witness in any judicial
proceeding desires to give evidence on oath or
solemn affirmation in any form common amongst
or held binding by persons of the class to which
he belongs, and not repugnant to justice or
decency, and not purporting to affect any third
person, the court may, if it thinks fit,
notwithstanding anything hereinbefore contained,
allow him to give evidence on such oath or
affirmation.

(2) All such oaths and affirmations shall, in the
case of all courts than the Supreme Court and
the High Courts, be administered by the presiding
officer of the court himself, or, in the case of a
Bench of Judges or Magistrates, by any one of
the Judges or Magistrates, as the case may be.

70.  The schedule to the Oaths Act, 1969 provides four different forms
for administering oath or affirmation. The “confessional statement does not
reflect compliance of Section 6 of the Oaths Act, 1969 read with the
schedule. The testimony of the learned Judicial Magistrate also does not
reflect that there was compliance of Section 6 of the Oaths Act, 1969 read
with the schedule. That leaves only the aforequoted statement in the said
“confessiond statement” which states that the statement was recorded under
oath. This however, must be taken as the statement of the learned Judicia
Magistrate while doing a judicial act and therefore true and correct. There is
no requirement under Section 164 Cr.P.C to record a “confessional
statement” under oath. In fact it is prohibited. It is hoped that Judicial
Magistrates while recording the confessional statements keep themselves
alive to the law and the procedure prescribed for recording such statements.
Confession is an admission of guilt. If the Appellant had not confessed that
the deceased had died on being beaten by the Appellant, as admitted by the
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Learned Judicia Magidrate in her cross examination what was the reason to
record the said “confessiond statement”?

71. Rinzing Wangdi Bhutia (P.W.13) was the Head Constable of
Lachung PS who prepared the handing and taking memo (exhibit-5) of the
deceased in the presence of two witnesses Purna Bahadur Chettri (PW.14)
and Nirmal Chettri (PW.10). He handed over the dead body of the
deceased to the father of the deceased Bhim Bahadur Chettri. According to
Rinzing Wangdi Bhutia, the said handing and taking memo was prepared
after the post mortem. He identified the handing and taking memo as well as
his signature and the signature of the witnesses thereon.

72. Purna Bahadur Chettri (PW.14) was a witness to the said handing
and taking memo (exhibit-5) in which he had aso signed.

73. Rinzing Wangdi Bhutia, Nirmal Chettri and Purna Bahadur Chettri
have proved the preparation of the handing and taking memo of the dead
body of the deceased as well as the handing and taking over of the dead
body of the deceased.

74. Kaziman Pradhan (P.W.16) is the Investigating Officer who
registered the FIR (exhibit-11) on 27.02.2016 at around 13:50 hrs. on the
basis of a verbal information of assault on one person by the informant i.e.
the Appellant as a result of a fight between them. The Investigating Officer
visited the place of occurrence and conducted the preiminary inquiry where
he saw a person lying in the courtyard of the rented house of the Appellant.
Thereafter on returning to the Police Station he registered a suo moto case
against the Appellant under Section 302 IPC, 1860 and undertook the
investigation. On completion of the investigation the Investigating Officer filed
the charge sheet.

75. In cross-examination, the Investigating Officer admitted that at the
time of saizing the haf burnt firewood he did not find any blood stain on it
or at the place of occurrence. He admitted that none of the witnesses had
stated that the deceased died due to assault by the Appellant with the
weapon of offence. He further admitted that during investigation he did not
find any blood on the upper wearing apparels of the deceased. He admitted
that Lachung is a cold area and on the relevant night of the incident it was
drizzling. The Investigating Officer admitted that he had visited the spot
where the deceased was lying unconscious, which fact is however, not
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mentioned in the charge sheet. He admitted that he did not find any injury
on the deceased when he conducted the inquest. He stated that during
investigation he did not come across any concrete evidence that due to the
assault made by the accused upon the deceased the deceased died. He
admitted that the sole reason for charging the Appellant under Section 302
IPC, 1860 was the fact that the Appellant himself had informed that he had
hit the deceased on the previous night. The Investigating Officer admitted
that he had not measured the half burnt firewood and when asked to weigh
the same he stated that it was about 500 gms.

76.  Sans the testimony of the solitary eye witness account of Chandra
Subba, the prosecution has failed to even connect the Appellant to the
incident. The disclosure statement and the property seizure memo by which
the prosecution seeks to prove the discovery of the half burnt firewood
have not been proved. The statement recorded by the learned Judicial
Magistrate under Section 164 Cr.PC. of the Appellant, as seen above was
not a confessiona statement. In the said statement the Appellant had clearly
pleaded private defence as well as the fact that the assault on the head of
the deceased was accidental. In any event, the learned Sessions Judge
would not rely upon the same as it was admittedly recorded under oath.
The Investigating Officer aso candidly admits in cross examination that he
did not come across any concrete evidence to establish that the assault
made by the Appellant caused the death of the deceased and the sole
reason for charging the Appellant under Section 302 IPC, 1860 was due to
the fact that the Appellant himself had informed the Police that he had
assaulted the deceased. The Investigating Officers admission that he did not
find any injury on the deceased when he conducted the inquest fails to
explain the multiple injuries as reflected in the autopsy report. There is no
evidence brought forth by the prosecution as to whether a singular strike
with a half burnt firewood weighing about 500 gms could cause multiple
injuries on the skull. However the learned Sessions Judge has, relying upon
the testimony of the solitary eye witness, Chandra Subba convicted the
Appellant under Section 304 Part 11, 1PC, 1860.

77.  Section 304 relates to punishment for culpable homicide not
amounting to murder. The said Section reads thus:-

“304. Punishment for culpable homicide not
amounting to murder.- Whoever commits
culpable homicide not amounting to murder shall
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be punished with [imprisonment for life], or
imprisonment of either description for a term
which may extend to ten years, and shall also be
liable to fine, if the act by which the death is
caused is done with the intention of causing
death, or of causing such bodily injury as is likely
to cause death,”

or with imprisonment of either description
for a term which may extend to ten years, or
with fine, or with both, if the act is done with the
knowledge that it is likely to cause death, but
without any intention to cause death, or to cause
such bodily injury as is likely to cause death.

78. Section 299, IPC, 1860 defines culpable homicide. Whoever causes
death by doing an act with the intention of causing death, or with the
intention of causing such bodily injury asis likely to cause deeth, or with the
knowledge that he is likely by such act to cause death, commits the offence
of culpable homicide.

79.  To fdl within the definition of Section 304 IPC the accused must be
shown to have committed culpable homicide not amounting to murder. The
learned Sessions judge has attributed knowledge to the Appellant that he
was likely by such act to cause death to hold the Appellant guilty of the
crime of culpable homicide not amounting to murder punishable under
Section 304 Part 11 of IPC.

80.  TheAppellant had raised the plea of private defence in his statement
recorded under Section 164 Cr.P.C. for the first time. Thereafter, the
Appellant raised the plea of private defence during the recording of a
statement under Section 313 Cr.R.C. whereby in reply to question Nos. 2,
13 and 69 he had clearly stated that he is innocent and he had assaulted
the deceased on his private defence under sudden provocation without any
intention to kill. The relevant extracts from the statement of the Appellant
recorded under Section 313 Cr.P.C. are reproduced herein below:-

“Q.No.2. As per her, deceased abused you
in a filthy (vulgar) language and the
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deceased was also drunk at that moment
and he caught hold of you on your chest.
As per her, you then suddenly picked up a
half burnt firewood from the oven of her
kitchen and hit the deceased on his head
once. What do you have to say?

Ans. Yes he had caught hold my chest and
used filthy language. | had assaulted him
with the said half burnt firewood in order
to escape from him and without any
intention to kill him.”

“Q.N0.13. As per him, the deceased had
come in the house of one Chadra Maya
Subba at Faka, Lachung and there was a
fight in between you and the deceased.
What do you have to say?

Ans. It is true but he had abused me with
filthy language and caught hold of me that
is why in order to escape from him | had
assaulted him.”

“Q.No. 69. Do you have any statement to
make in your defence?

Ans. | am innocent, | have assaulted the
deceased on my private defence under the
sudden provocation without any intention
to kill him.”

81 Mr. Udai P. Sharma, learned Counsel has raised the plea of private
defence during the hearing of this appeal. Since the memo of apped filed
did not contain any grounds the Appellant has filed an application for urging
additiona ground of appeal which is ressted by the State-Respondent.

82. In re Munshi Ram & Ors. vs. Delhi Administration®, the Apex
Court would examine whether an accused who had not taken the plea of

% AIR 1968 SC 702
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private defence but the necessary basis for that plea had been laid in the
cross examination of prosecution witness, was entitled to do so. The Apex

Court would hold:-

“5. It is true that appellants in their
statement under Section 342 CrPC had not taken
the plea of private defence, but necessary basis
for that plea had been laid in the cross-
examination of the prosecution witnesses as well
as by adducing defence evidence. It is well settled
that even if an accused does not plead self
defence, it is open to the court to consider such a
plea if the same arises from the material on
record — see In re Jogali Bhaigo Naiks [AIR
1927 Mad 97] . The burden of establishing that
plea is on the accused and that burden can be
discharged by showing preponderance of
probabilities in favour of that plea on the basis of
the material on record.”

83. Inre: Mohinder Pal Jolly v. Sate of Punjab? the Apex Court

would hold:-

27 (1979) 3 SCC 30

“10. The law regarding the right of private
defence of property or person is wellsettled and
may be briefly recapitulated here. The onus is on
the accused to establish this right not on the
basis of the standard of proving it beyond doubt
but on the theory of preponderance of probability.
He might or might not take this plea explicitly or
might or might not adduce any evidence in
support of it but he can succeed in his plea if he
is able to bring out materials in the records of
the case on the basis of the evidence of the
prosecution witnesses or on other pieces of
evidence to show that the apparently criminal act
which he committed was justified in exercise of
his right of private defence of property or person
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or both. But the exercise of this right is subject
to the limitations and exceptions provided in
Section 99 of the Penal Code — the last one
being — The right of private defence in no case
extends to the inflicting of more harm than it is
necessary to inflict for the purpose of defence.

84. In re: Natvarsingh Bhalsingh Bhabhor (supra) the Apex Court
would examine a plea of private defence which was not taken in the
statement of the accused under section 313 of Cr.RP.C. or in the cross
examination of any witness and would hold that therefore at the stage of
appeal the accused cannot take such a plea of self defence.

85.  Since the Appdlant had during the investigation of the case as well
as during tria raised the plea of private defence the application filed by the
Appdlant to urge the ground of private defence is permitted.

86.  Section 96 IPC, 1860 provides:-

“96. Things done in private defence. — Nothing
is an offence which is done in the exercise of the
right of private defence.

87.  Section 97 IPC, 1860 provides:-

“97. Right of private defence of the body and of
property.- Every person has a right, subject to the
restrictions contained in section 99, to defend-

First.- His own body, and the body of any other
person, against any offence affecting the human

body;

Secondly.-The property, whether movable or
immovable, of himself or of any other person,
against any act which is an offence falling under
the definition of theft, robbery, mischief or
criminal trespass, or which is an attempt to
commit theft, robbery, mischief or criminal
trespass’ .
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Section 99 IPC, 1860 provides.-

“99. Acts against which there is no right of
private defence.-There is no right of private defence
against an act which does not reasonably cause the
apprehension of death or of grievous hurt, if done, or
attempted to be done, by a public servant acting in
good faith under colour of his office, though that act,
may not be strictly justifiable by law.

Thereisnoright of private defence against an
act which does not reasonably causethe apprehension
of death or of grievous hurt, if done, or attempted to
be done, by the direction of a public servant actingin
good faith under colour of his office, though that
direction may not be strictly justifiable by law.

There is not right of private defence in cases
in which there is time to have recourse to the
protection of the public authorities. Extent to which
the right may be exercised.- The right of private
defence in no case extends to the inflicting of more
harmthan it is necessary to inflict for the purpose of
defence.

Explanation 1.- A person is not deprived of
the right of private defence against an act done, or
attempted to be done, by a public servant, so such,
unless he knows or has reason to believe, that the
person doing the act is such public servant.

Explanation 2.- A person is not deprived of
the right or private defence against an act done, or
attempted to be done, by the direction of a public
servant, unless he knows, or has reason to believe,
that the person doing the act is acting by such
direction, or unless such person states the authority
under which heacts, or if he hasauthority in writing,
unless he produces such authority, if demanded” .

Section 100 IPC, 1860 provides:-
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“100. When theright of private defence of the body
extendsto causing death.-Theright of private defence
of the body extends, under the restrictions mentioned
inthelast preceding section, to the voluntary causing
of death or of any other harm to the assailant, if the
offence which occasions the exercise of the right be
of any of the descriptions hereinafter enumerated,
namely.—

First.—Such an assault as may reasonably cause the
apprehension that death will otherwise be the
consequence of such assault;

Secondly.—Such an assault as may reasonably cause
the apprehension that grievous hurt will otherwise be
the consequence of such assault;

Thirdly.—An assault with the intention of committing
rape;

Fourthly—An assault with the intention of gratifying
unnatural lust;

Fifthly—An assault with the intention of kidnapping
or abducting;

Sixthly.— An assault with the intention of wrongfully
confining a person, under circumstances which may
reasonably cause him to apprehend that he will be
unable to have recourse to the public authorities for
hisrelease.

[ Seventhly.—An act of throwing or administering acid
or an attempt to throw or administer acid which may
reasonably cause the apprehension that grievous hurt
will otherwise be the consequence of such act.]’

Section 102 IPC, 1860 provides:-

“102. Commencement and continuance of theright
of private defence of the body.- The right of private
defence of the body commences as soon as a
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reasonable apprehension of danger to the body arises
from an attempt or threat to commit the offence
though the offence may not have been committed;
and it continues as long as such apprehension of
danger to the body continues.

91. Theright of private defence would find its roots in the law of nature
itsdf asit is the naturd instinct in a man to defend himsdlf against unlawful
aggression. In fact, it is an animal instinct of self preservation. Self
preservation is engrained naturaly in both humans as well as other animals.
It isalaw of necessity. The concept of self defence, over the years, seems
to have undergone various changes. Since defence is not limited to self
defence only, the words “private defence has been aptly used. The Law
relating to private defence falls under Chapter 1V under the head “ General
Exceptions’ of the IPC, 1860. Section 96 to 106 IPC, 1860 deals with it.
Today, a perusa of the afore-quoted sections makes it evident that it is not
an offence if the act is done in the exercise of the right of private defence.
Every person has a right to defend his own body, and also the body of any
other person, against any offence affecting the human body. Every person
also has aright, to defend the property; whether movable or immovable, of
himself or of any other person, against any act which is an offence faling
under the definition of theft, robbery, mischief or crimina trespass or which
is an attempt to commit theft, robbery, mischief or criminal trespass. Under
Section 98 IPC, 1860 even when an act, which would otherwise be a
certain offence, is not that offence, by reason of intoxication of the person
doing the act, like in the present case, every person has the same right of
private defence against that act which he would have if the act were that
offence. Even though the aggressor against whom the right of private
defence has been exercised is not liable for any punishment by reason of his
personal incapacity to commit the crime or because he acts without the
necessary mens rea, the defenders right to private defence is not affected
thereby. The exercise of the right of private defence is subject to the
limitations and exceptions provided in Section 99 IPC, 1860. The right of
private defence in no case extends to inflicting of more harm than it is
necessary to inflict for the purpose of defence. There is no right of private
defence in cases in which there is time to have recourse to the protection of
the public authorities. The right of private defence of the body, thus, in view
of Section 100, IPC, 1860 extends to the voluntary causing of death or of
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any harm to the assailant, if the offence which occasions the exercise of the
right be of any of the description as enumerated in the seven clauses of
Section 100 IPC, 1860. The apprehension that the assault would cause
grievous hurt would give a legitimate right to the defendant under Section
100 IPC, 1860 and in such circumstances the right of private defence of the
body would extend to causing death. Section 102 IPC, 1860 fixes the time
when the right of private defence of the body commences and the time
during which it continues. The right of private defence of the body
commences as soon as reasonable apprehension of danger to the body
arises from an attempt or threat to commit the offence though offence may
not have been committed; and it continues as long as such apprehension of
danger to the body continues.

92. In the “Principles of Law of Crimes’ by Shamsul Huda, the author
in “Lecture X11” on the “right of private defence” quotes from instructive
passages from Halsbury 1X, p.587, judgment of the Madras High Court and
Mayne which reads respectively as under:-

“* A person lawfully defending himself or his
habitation is not bound to retreat or to give way
to the aggressor before killing; but if the
aggressor is captured or is retreating without
offering resistance and is then killed, the person
killing him is guilty of murder.” (Halsbury IX, p.
587). The law is the same in India - “ The learned
Judge suggests tha the firest accused could have
escaped further injury by resorting to less
violence or running away. But it is placing a
greater restriction on the right of private defence
than the law requires.” (Alingale v. Emperor 28
Mad, 454).

“But a man,” says Mayne, “is not bound to
modulate his defence step by step, according to
the attack, before there is reason to believe the
attack is over. He is not obliged to retreat but
may pursue his adversary till he finds himself out
of danger, and if in the conflict between them he
happens to kill, such killing is justifiable.” ”
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93. Inre:JamesMartinv. Stateof K erala®theApex Court would hold:-

% (2004) 2 SCC 203

“13. The only question which needs to be
considered is the alleged exercise of right of
private defence. Section 96 IPC provides that
nothing is an offence which is done in the
exercise of the right of private defence. The
section does not define the expression right of
private defence. It merely indicates that nothing is
an offence which is done in the exercise of such
right. Whether in a particular set of
circumstances, a person legitimately acted in the
exercise of the right of private defence is a
guestion of fact to be determined on the facts
and circumstances of each case. No test in the
abstract for determining such a question can be
laid down. In determining this question of fact,
the court must consider all the surrounding
circumstances. It is not necessary for the accused
to plead in so many words that he acted in self-
defence. If the circumstances show that the right
of private defence was legitimately exercised, it is
open to the court to consider such a plea. In a
given case the court can consider it even if the
accused has not taken it, if the same is available
to be considered from the material on record.
Under Section 105 of the Indian Evidence Act,
1872 (in short “ the Evidence Act”), the burden of
proof is on the accused, who sets up the plea of
self-defence, and, in the absence of proof, it is not
possible for the court to presume the truth of the
plea of self-defence. The court shall presume the
absence of such circumstances. It is for the
accused to place necessary material on record
either by himself adducing positive evidence or by
eliciting necessary facts from the witnesses
examined for the prosecution. An accused taking
the plea of the right of private defence is not
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necessarily required to call evidence; he can
establish his plea by reference to circumstances
transpiring from the prosecution evidence itself.
The question in such a case would be a question
of assessing the true effect of the prosecution
evidence, and not a question of the accused
discharging any burden. Where the right of
private defence is pleaded, the defence must be a
reasonable and probable version satisfying the
court that the harm caused by the accused was
necessary for either warding off the attack or for
forestalling the further reasonable apprehension
from the side of the accused. The burden of
establishing the plea of self-defence is on the
accused and the burden stands discharged by
showing preponderance of probabilities in favour
of that plea on the basis of the material on
record. (See Munshi Ram v. Delhi Admn. [AIR
1968 SC 702 : 1968 Cri LJ 806] , State of
Gujarat v. Bai Fatima [(1975) 2 SCC 7 : 1975
SCC (Cri) 384 : AIR 1975 SC 1478] , Sate of
U.P. v. Mohd. Musheer Khan [(1977) 3 SCC 562
: 1977 SCC (Cri) 565 : AIR 1977 SC 2226] and
Mohinder Pal Jolly v. Sate of Punjab [(1979) 3
SCC 30 : 1979 SCC (Cri) 635 : AIR 1979 SC
577] .) Sections 100 to 101 define the extent of
the right of private defence of body. If a person
has a right of private defence of body under
Section 97, that right extends under Section 100
to causing death if there is a reasonable
apprehension that death or grievous hurt would
be the consequence of the assault. The oft-quoted
observation of this Court in Salim Zia v. Sate of
U.P. [(1979) 2 SCC 648 : 1979 SCC (Cri) 568 :
AIR 1979 SC 391] runs as follows: (SCC p. 654,
para 9)

“It is true that the burden on an
accused person to establish the plea of
self-defence is not as onerous as the one
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which lies on the prosecution and that
while the prosecution is required to prove
its case beyond reasonable doubt, the
accused need not establish the plea to the
hilt and may discharge his onus by
establishing a mere preponderance of
probabilities either by laying basis for that
plea in the cross-examination of
prosecution witnesses or by adducing
defence evidence.

The accused need not prove the existence of the
right of private defence beyond reasonable doubt.
It is enough for him to show as in a civil case
that the preponderance of probabilities is in
favour of his plea.

14. .......... A plea of right of private
defence cannot be based on surmises and
speculation. While considering whether the right
of private defence is available to an accused, it is
not relevant whether he may have a chance to
inflict severe and mortal injury on the aggressor.
In order to find whether the right of private
defence is available to an accused, the entire
incident must be examined with care and viewed
in its proper setting. Section 97 deals with the
subject-matter of right of private defence. The
plea of right comprises the body or property (i) of
the person exercising the right; or (ii) of any
other person; and the right may be exercised in
the case of any offence against the body, and in
the case of offences of theft, robbery, mischief or
criminal trespass, and attempts at such offences
in relation to property. Section 99 lays down the
limits of the right of private defence. Sections 96
and 98 give a right of private defence against
certain offences and acts. The right given under
Sections 96 to 98 and 100 to 106 is controlled by
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Section 99. To claim a right of private defence
extending to voluntary causing of death, the
accused must show that there were circumstances
giving rise to reasonable grounds for
apprehending that either death or grievous hurt
would be caused to him. The burden is on the
accused to show that he had a right of private
defence which extended to causing of death.
Sections 100 and 101 IPC define the limit and
extent of right of private defence.

Then again

16. In order to find whether right of
private defence is available or not, the injuries
received by the accused, the imminence of threat
to his safety, the injuries caused by the accused
and the circumstances whether the accused had
time to have recourse to public authorities are all
relevant factors to be considered. Similar view
was expressed by this Court in Biran Singh v.
Sate of Bihar [(1975) 4 SCC 161 : 1975 SCC
(Cri) 454 : AIR 1975 SC 87] . (See Wassan Singh
v. Sate of Punjab [(1996) 1 SCC 458 : 1996
SCC (Cri) 119] and Sekar v. Sate [(2002) 8 SCC
354 : 2003 SCC (Cri) 16] .)

94. In re: Dharam & Ors. v. State of Haryana® the Apex Court
would hold:-

“15. Section 96 IPC provides that nothing is an offence which
is done in exercise of the right of private defence. The expression
“right of private defence is not defined in the section. The section
merely indicates that nothing is an offence which is done in the
exercise of such right. Smilarly, Section 97 IPC recognises the right of
a person not only to defend his own or another’s body, it also
embraces the protection of property, whether one’'s own or another
person’s against certain specified offences, namely, theft, robbery,
mischief and criminal trespass. Section 99 IPC lays down exceptions to

2 (2007) 15 SCC 241
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which rule of self-defence is subject. Section 100 IPC provides, inter
alia, that the right of private defence of the body extends, under the
restrictions mentioned in Section 99 IPC, to the voluntary causing of
death, if the offence which occasions the exercise of the right be an
assault as may reasonably cause the apprehension that grievous hurt
will otherwise be the consequence of such assault. In other words, if
the person claiming the right of private defence has to face the
assailant, who can be reasonably apprehended to cause grievous hurt
to him, it would be open to him to defend himself by causing the death
of the assailant.

16. The scope of right of private defence is further explained in
Sections 102 and 105 IPC, which deal with commencement and
continuance of the right of private defence of body and property
respectively. According to these provisions the right commences as soon
as a reasonable apprehension of danger to the body arises from an
attempt or threat, to commit offence, although the offence may not
have been committed but not until there is that reasonable
apprehension. The right lasts so long as reasonable apprehension of the
danger to the body continues (see Jai Dev v. Sate of Punjab [AIR
1963 SC 612 : (1963) 1 Cri LJ 495] ).

17. To put it pithily, the right of private defence is a defensive
right. It is neither a right of aggression nor of reprisal. There is no
right of private defence where there is no apprehension of danger. The
right of private defence is available only to one who is suddenly
confronted with the necessity of averting an impending danger not of
selfcreation. Necessity must be present, real or apparent (see Laxman
Sahu v. Sate of Orissa [1986 Supp SCC 555 : 1987 SCC (Cri) 173 :
AIR 1988 SC 83] ).

18. Thus, the basic principle underlying the doctrine of the right
of private defence is that when an individual or his property is faced
with a danger and immediate aid from the State machinery is not
readily available, that individual is entitled to protect himself and his
property. That being so, the necessary corollary is that the violence
which the citizen defending himself or his property is entitled to use
must not be unduly disproportionate to the injury which is sought to be
averted or which is reasonably apprehended and should not exceed its
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legitimate purpose. We may, however, hasten to add that the means
and the force a threatened person adopts at the spur of the moment to
ward off the danger and to save himself or his property cannot be
weighed in golden scales. It is neither possible nor prudent to lay down
abstract parameters which can be applied to determine as to whether
the means and force adopted by the threatened person was proper or
not. Answer to such a question depends upon a host of factors like the
prevailing circumstances at the spot, his feelings at the relevant time,
the confusion and the excitement depending on the nature of assault on
him, etc. Nonetheless, the exercise of the right of private defence can
never be vindictive or malicious. It would be repugnant to the very
concept of private defence.

19. It is trite that the burden of establishing the plea of self-
defence is on the accused but it is not as onerous as the one that lies
on the prosecution. While the prosecution is required to prove its case
beyond reasonable doubt, the accused need not establish the plea of
self-defence to the hilt and may discharge the onus by showing
preponderance of probabilities in favour of that plea on the basis of
the material on record (see Munshi Ram v. Delhi Admn. [AIR 1968 SC
702 : 1968 Cri LJ 806] , Sate of Gujarat v. Bai Fatima [(1975) 2
SCC 7 : 1975 SCC (Cri) 384 : AIR 1975 SC 1478] and Salim Zia v.
Sate of U.P. [(1979) 2 SCC 648 : 1979 SCC (Cri) 568 : AIR 1979 SC
391] ).

20. In order to find out whether right of private defence is
available or not, the injuries received by an accused, the imminence of
threat to his safety, the injuries caused by the accused and
circumstances whether the accused had time to have recourse to public
authorities are relevant factors, yet the number of injuries is not always
considered to be a safe criterion for determining who the aggressor
was. It can also not be laid down as an abstract proposition of law
that whenever injuries are on the body of the accused person, the
presumption must necessarily be raised that the accused person had
caused injuries in exercise of the right of private defence. The defence
has to further establish that the injuries so caused on the accused
probabilise the version of the right of private defence. Non-explanation
of the injuries sustained by the accused at about the time of occurrence
or in the course of altercation is a very important circumstance. But
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mere non-explanation of the injuries by the prosecution may not affect
the prosecution case in all cases (see Sekar v. Sate [(2002) 8 SCC 354
: 2003 SCC (Cri) 16] and V. Subramani v. Sate of T.N. [(2005) 10
SCC 358 : 2005 SCC (Cri) 1521] ).

95. In re: Gopal & Anr. v. State of Rajasthan® the Apex Court

would hold:-

% (2013) 2 SCC 188

“17. Regarding the plea of private defence,

it is useful to refer to a decision of this Court in
V. Subramani v. State of T.N. [(2005) 10 SCC
358 : 2005 SCC (Cri) 1521] The following
principles and conclusion are relevant: (SCC pp.
364-66, para 11)

“11. The only question which needs
to be considered is the alleged exercise of
right of private defence. Section 96 IPC
provides that nothing is an offence which
is done in the exercise of the right of
private defence. The section does not
define the expression right of private
defence’. It merely indicates that nothing is
an offence which is done in the exercise of
such right. Whether in a particular set of
circumstances, a person legitimately acted
in the exercise of the right of private
defence is a question of fact to be
determined on the facts and circumstances
of each case. No test in the abstract for
determining such a question can be laid
down. In determining this question of fact,
the court must consider all the surrounding
circumstances. It is not necessary for the
accused to plead in so many words that he
acted in self-defence. If the circumstances
show that the right of private defence was
legitimately exercised, it is open to the
court to consider such a plea. In a given
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case the court can consider it even if the
accused has not taken it, if the same is
available to be considered from the
material on record. Under Section 105 of
the Evidence Act, 1872 (in short the
Evidence Act’), the burden of proof is on
the accused, who sets up the plea of self-
defence, and, in the absence of proof, it is
not possible for the court to presume the
truth of the plea of self-defence. The court
shall presume the absence of such
circumstances. It is for the accused to
place necessary material on record either
by himself adducing positive evidence or
by eliciting necessary facts from the
witnesses examined for the prosecution. An
accused taking the plea of the right of
private defence is not necessarily required
to call evidence; he can establish his plea
by reference to circumstances transpiring
from the prosecution evidence itself. The
guestion in such a case would be a
guestion of assessing the true effect of the
prosecution evidence, and not a question
of the accused discharging any burden.
Where the right of private defence is
pleaded, the defence must be a reasonable
and probable version satisfying the court
that the harm caused by the accused was
necessary for either warding off the attack
or for forestalling the further reasonable
apprehension from the side of the accused.
The burden of establishing the plea of self-
defence is on the accused and the burden
stands  discharged by  showing
preponderance of probabilities in favour of
that plea on the basis of the material on
record. (See Munshi Ram v. Delhi Admn.
[AIR 1968 SC 702 : 1968 Cri LJ 806 :
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(1968) 2 SCR 455] , Sate of Gujarat v.
Bai Fatima [(1975) 2 SCC 7 : 1975 SCC
(Cri) 384] , State of U.P. v. Mohd.
Musheer Khan [(1977) 3 SCC 562 : 1977
SCC (Cri) 565] and Mohinder Pal Jolly v.
Sate of Punjab [(1979) 3 SCC 30 : 1979
SCC (Cri) 635] .) Sections 100 to 101
define the extent of the right of private
defence of body. If a person has a right of
private defence of body under Section 97,
that right extends under Section 100 to
causing death if there is reasonable
apprehension that death or grievous hurt
would be the consequence of the assault.
The oft quoted observation of this Court
in Salim Zia v. State of U.P. [(1979) 2
SCC 648 : 1979 SCC (Cri) 568] runs as
follows: (SCC p. 654, para 9)

‘9. ... It is true that the burden on
an accused person to establish the plea of
self-defence is not as onerous as the one
which lies on the prosecution and that
while the prosecution is required to prove
its case beyond reasonable doubt, the
accused need not establish the plea to the
hilt and may discharge his onus by
establishing a mere preponderance of
probabilities either by laying basis for that
plea in the cross-examination of
prosecution witnesses or by adducing
defence evidence.’

The accused need not prove the existence of the
right of private defence beyond reasonable doubt.
It is enough for him to show as in a civil case
that the preponderance of probabilities is in

favour of his plea.”
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96. In re: Prakash Subba v. State of Sikkim?3! this Court after
analysing various judgments of the Apex Court on the law of private
defence, would hold:-

“56. In common thread running through
the cases cited hereinabove, the principles of
applicability of law to right of private defence as
contemplated under Sections 96 to 99 IPC is well
settled. The right to private defence is available
only to one who is suddenly confronted with the
necessity of averting an impending danger and
not of self-creation. Though it is difficult to
expect from a person exercising this right in good
faith, to weigh ~with golden scales what
maximum amount of force is necessary to keep
within the right. Every reasonable allowance
should be made for the bona fide defender if he
with the instinct of self-preservation strong upon
him, pursues his defence a little further than may
be strictly necessary in the circumstances to avert
the attack. Pleading in so many words is not
necessary. No aggressor can claim right to private
defence on his life and property on the ground
that the life and property is a natural right.

57. A person who is born in the civilized
world has to adopt a method to survive and
preserve his life and property. Applying this
principle to the fact of the case, the appellant/
convict being father did not like certain actions
of his son. He asked articles like mattresses and
TV, to be removed and placed in the room
upstairs, the son, who was, as reported by the
witnesses, arrogant, assaulted him and held his
neck firstly on the ground floor. On intervention,
the father leaves the place and goes to his room
upstairs. The deceased followed him and again
started squeezing his neck hard with hands
leading to strangulation, which may cause death,

%2017 CRI. L.J. 2713
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in such a situation the appellant/convict has every
right to exercise private defence and in such an
unexpected situation, he hit the deceased with a
weapon which caused fatal injuries. It cannot be
held that he exceeded his right of private defence
and he ought to have modulated his assault in
composed mind.

58. It is well settled that in case of strangulation,
it is unrealistic to expect of the appellant/convict
to modulate his defence step by step with any
arithmetical exactitude. The appellant/convict
exercised his right to preserve his life and limb
and exercised his right to defence, inflicted
injuries on the deceased son. It has come on
record that the appellant was a doting father and
used to take care of his family members and also
has a reputation in the society. In such a
background, I am of the firm opinion that the
assault made by the appellant/convict with a
Khukuri on his deceased son was in exercise of
his right of private defence and it is within the
scope and ambit of Section 96 IPC, and as such
the act was no offence.’

97. In view of the aforesaid law of private defence it is important to
appreciate the admitted and proved facts which would entitle the Appellant
to claim aright of private defence. Chandra Subba, the solitary eye witness
testified that at around 8 to 9 pm in the cold winter night of 26.02.2016 the
deceased intruded into her house and came inside her kitchen where she
and the Appellant were sitting. The deceased was drunk and without any
provocation started abusing the Appdllant in (filthy) vulgar language. Bhim
Bahadur Chettri, the father of the deceased and Nirmal Chettri the brother
of the deceased corroborates the fact that the deceased used to consume
alcohol. The deceased did not stop there. The deceased caught hold of the
chest of the accused and in the fight that ensued the Appellant picked up a
half burnt firewood from the oven and hit the deceased on his head. If the
evidence were to end only in the examination-in-chief of Chandra Subba,
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the ,, Proportionality Rule would come in the way of the Appellant “ for
every assault it is not reasonable a man should be banged with a
cudgel. (Holt C.J.) in re: Cockcroft v. Smith%. However, in cross
examination, Chandra Subba would admit that when the deceased abused
the accused, the accused got angry and in a fit of anger the Appellant
assaulted the deceased at once. She also admitted that during the scuffle the
assault on the head of the deceased by the half burnt firewood was
accidental and unintentional. Chandra Subba was a prosecution witness who
was not declared hogtile. The Investigating Officer, on being asked to weigh
the half burnt firewood in Court, did so, and stated that it was about 500
gms. The prosecution evidence leads this court to believe that the Appellant
had intended to strike the body of the deceased in his right of private
defence with a reasonable apprehension of grievous injury being inflicted by
the accused on him. It is impossible to fathom the extent of fear which
strikes a mind of a person when confronted with a sudden unprovoked
attack by an unknown intruder who criminaly trespasses into somebody
elses house at night and physically assault the person. Even Sukmaya Rali,
aunt of the Appellant testified that the deceased was an unknown person. It
is definitely possible, however, to fathom that the said person could have
feared grievous injury in such a Situation. It is certain that the deceased was
the aggressor. In such circumstances it would surely alow the Appdllant to
defend himself from the inevitable harm on his body. More so, when the
solitary act of assault on the head of the deceased by the Appellant was
unintentional and the strike was intended for the body in an act of defence.
Considering the evidence of Chandra Subba in cross examination it would
be a justifiable argument that a singular blow with a half burnt firewood
weighing just about 500 gms on the body would not violate the
‘Proportionality Rule’ as embodied in Section 99 IPC, 1860. The Defence
has been able to convincingly demonstrate before this Court through the
direct evidence of Chandra Subba, the solitary eye witness to the incident,
and the statement of the Appellant given under Section 164 Cr.P.C. as well
as before the learned Sessions Judge in the Section 313 Cr.P.C.
proceedings that the solitary act of assault on the deceased on the head was

2 (1709) 91 E.R.541
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unintentional and in the exercise of his right to private defence. The cause of
death was unintentional. It is quite evident that the entire act transpired at
the spur of the moment almost instinctively as soon as reasonable
apprehension of danger to the body arose from the aggression of the
deceased coupled with the physical attack on the Appellant. In such
situation it is difficult to even attribute that the Appellant would have the
knowledge that his act is likely to cause death or to cause such bodily
injury as is likely to cause death. Admittedly, the deceased criminally
trespassed into Chandra Subbas house at night and attacked the Appellant
all of a sudden. In such circumstances it is quite evident there would be no
time to have recourse to the protection of public authorities. The burden of
proof on the accused under Section 105 Evidence Act, 1972 has been
discharged by the Appellant on preponderance of probabilities. The
necessary basis for that plea has been taken not only in the Appellants
statement recorded under Section 164 Cr.PC. but aso at the time of cross
examination of prosecution witness i.e. Chandra Subba. It is being an
admitted fact that the solitary assault on the head of the deceased with the
half burnt firewood weighing around 500 gms being accidental the cause of
death cannot be attributed to the Appellant. Thus the Appellant cannot also
be set to have inflicted more harm than it is necessary to inflict for the
purpose of defence. The prosecution has not led any evidence to establish
the Appedllants antecedents. The evidence which has been brought on record
establishes, however, that the Appellant, during the investigation as well as
the trial, right from the time of reporting the incident vide the FIR to the
Police, giving his statement under Section 164 Cr.PC. to the learned Judicia
Magistrate and under Section 313 Cr.R.C. to the learned Sessions Judge
has been truthful. It is quite evident therefore that this was not a case of
culpable homicide not amounting to murder. The prosecution has failed to
prove that the Appellant did have the knowledge that he was likely by such
act to cause death. The failure of the prosecution to establish the crime
againg the Appdlant is writ large. The Appdllant is entitled to the benefit of
doubt and consequently an acquittal.

98. In the facts and circumstances, this Court is of the view on
preponderance of possibility that the Appellants solitary assault on the head
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of the deceased was not only accidental and not intended to hit the head
but was aso an act of private defence within the parameters of section 96
IPC, 1860 and as such not an offence. Resultantly, the impugned judgment
as well as the order on sentence both dated 27.10.2016 rendered by the
learned Sessions Judge in Sessions Trial Case No. 01 of 2016 is set aside
and the Appellant is acquitted of the solitary charge under Section 304 Part
I 1PC, 1860. The fine of 25,000/- imposed by the learned Sessions Judge,
if paid by the Appdlant shal be consequently returned.

99. TheApped is dlowed. The Appdlant be set at liberty forthwith.
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