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SUBJECT INDEX

Code of Civil Procedure, 1908 — Order VI Rule 17 — Amendment of
pleadings—On aquery raised by this Court, the Learned Counsel appearing for
the petitioner submitsthat the petitioner isyet tofilehisevidence on affidavit. The
gpplicationfor amendment a so pleadsthat while preparing theevidence on affidavit
the need to file the application for anendment wasfelt. The respondent has not
contested the af oresaid facts—A perusal of paragraph 3 and 4 of the application
for amendment makesit clear that it wasonly at thetime of preparation of evidence
on affidavit of the petitioner and on close scrutiny of the plaint and documentsit
wasfelt necessary to incorporate certain developmentsin the facts during the
pendency of theTitle Suit—It isquiteevident that the subsequent factsare necessary
for the purpose of determining thered questionsin controversy betweentheparties.
Thereliefssought for under the proposed amendment had already been set out in
theun-amended plaint. The necessary factua basisfor amendment being aready
incorporated in the plaint the proposed amendmentswoul d a so not changethe
nature of the suit.

Subash Gupta v. Shri Yadap Nepal 424-A

Codeof Civil Procedure, 1908—Order VI Rule17—Isintended for promoting
the endsof justice and definitely not for defeating them. Asheld inre: Ganesh
Trading Co. evenif aparty or hisCounsel isinefficient in setting out his case
initialy, theshort-coming can certainly beremoved generaly by appropriate steps
taken by aparty to meet theendsof justice. Order VI Rule 17 confersjurisdiction
ontheCourt to alow theamendment “ at any stage of the proceedings’ if thesaid
amendments are necessary for the purpose of determining thereal questionsin
controversy between the parties. Thislaw hasn’t changed. Order VI Rule 17
remainsidentically worded, savethenew proviso—Theobject of theincorporation
of theprovisoto Order VI Rule 17 by the Civil Procedure Code (Amendment)
Act, 2002 isto prevent frivolous application whichisfiled to delay thetria. The
proviso curtails, to some extent, the absol ute discretion to allow amendment at
any stage. After theincorporation of the proviso, if theapplicationisfiled“ after
commencement of trial” then the party seeking amendment must a so show “due
diligence’.

Subash Gupta v. Shri Yadap Nepal 424-B

Codeof Civil Procedure, 1908 —Order VI Rule 17 —Inthe present casethe

date of first hearing was set on 11.11.2013 when issueswereframed under Order

X1V Rule 1. After theframing of issues partiesarerequired to present to the Court

alist of witnesses and obtain summonsesto such personsfor their attendance

under Order XV 1. Hearing of the suit and examination of witnessesareto bedone
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inthemanner provided under Order XVI11. Theplaintiff hasaright to beginunless
the defence admitsthefacts. On theday fixed for hearing of the suit or on any
other day to which the hearing isadjourned, the party having theright to begin
shall state hiscase and produce hisevidencein support of theissueswhich heis
boundto prove—Inthe present case, admittedly, the Petitioner asthe plaintiff has
not filed hisevidence on affidavit andisyet tolead hisevidence. It isthusclear that
although the date of first hearing was set on 11.11.2013 when theissueswere
framed and thusthetrial isdeemed to have commenced then, thetrial had not
effectively commenced asthe petitioner wasyet tofilehisaffidavitinevidence. In
such circumstances, it isal so quite evident that no prejudicewould occasion the
respondent if the proposed amendment which have been found necessary for the
purpose of determining thereal questionsin controversy between the petitioner
and therespondent, isallowed. The respondent would havefull opportunity of
meeting the case of the petitioner asamended. Itisalso clear that in spiteof due
diligencethe petitioner could not haveincorporated the proposed amendment in
theplaint asal of it transpired after thefiling of the plaint —Thetrial having not
effectively commenced, aliberal approach isrequired while considering the
application for amendment. Meredd ay cannot beground for refusing aprayer for
amendment.

Subash Gupta v. Shri Yadap Nepal 424-C

Codeof Civil Procedure, 1908 —Order XXI1 Rule4—Substitution of legal
representativeof thedefendant — The plaintiff initsapplication, after stating
thefact that the deceased proformadefendant 6 was survived by two sonsand his
wife, had chosen toimplead only oneson aslegal heir. Onthis, the application
cannot bergected asheld by the Supreme Court in Re: Germa Coutinho Rodrigues
(Smt.) that when an application ismadeto bring one of the heirson record, the
trial Court ought to direct the plaintiff to bring other legal heirsof the deceased on
record without rejecting the application.

M/s. Himalyan DistilleriesLtd v. Smt.Urmila Pradhan & others  458-A

Codeof Civil Procedure, 1908 —Order XXI111 Rule1(3) —Withdrawal of
suit—Difference between * cause of action’ and ‘ subject matter’ explained—The
petitioner initsapplication under Order X X111 Rule 1(3) seeking withdrawal of
the suit has specifically mentioned tofilefresh suit on the same* cause of action’

andthelearned trial Judge acceded to therequest of the petitioner and granted the
same— The petitioner has not sought permission to withdraw the suit on the same
‘subject matter’ —Thelearned trial Judge hasrightly confined theliberty to the
same cause of action aspleaded by the petitioner/ plaintiff.

M/s. Himalyan Distilleries Ltd v. Smt. Urmila Pradhan & others  458-B
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Codeof Civil Procedure, 1908 —Order X X111 Rule4—Abatement of suit —
Itiswell settled principlesof law that under Order XX11 Rule4 CPC read with
Article 120 of the Limitation Act, 1963 the suit stand abated without there being
any order on completion of 90 days. Further, the application may be madefor
setting aside the abatement within 60 daysfrom the expiry of 90" day —However,
thereisno quarrel ontheissuethat the Court iscompetent to condonethedelay in
the event sufficient reasons are showsfor not making the application withinthe
limitation period of 60 daysfor setting aside the abatement — On invocation of
doctrineof abatement, themost effective party isthe plaintiff and plaintiff’ sfamily
and estate. The principle of abatement isinvolved to ensure administration of
justiceasexpeditioudy and cheaply aspossible. Theabatement merely pausesthe
proceedingsuntil the problemisremedied in the pending dispute—Inthecaseon
hand, wherein the application wasfiled bel atedly and thetwo lega heirshaveaso
filed caveatsin the pending suit, thereisno reason to reject the application on the
ground that the limitation period was not followed strictly. Theliberal trend be
read and considerable leeway be accorded to the proceeding to set aside the
abatement and as such strict compliance of the rules of procedure may not be
required inthefacts of the caseto advancejustice—Asasequel, theorder tothe
extent of dismissing the applicationto bring legal heirsof the deceased proforma
defendant 6 isquashed and abatement vis-a-visdeceased proformadefendant 6
isset asde. Theother conditionsare upheld.

M/s. Himalyan Distilleries Ltd v. Smt. Urmila Pradhan & others  458-C

Codeof Criminal Procedure, 1973-S. 31— Sentencein casesof conviction
of several offencesat onetrial — The Special Judge while sentencing must
keepinmindtheprovisonsof S. 31 which providesthat when apersonisconvicted
at onetrial of two or more offences, the Court may, subject tothe provision of S.
71 of thel.PC, sentencehimfor such offences, the severd punishmentsprescribed
thereof which such Court iscompetent toinflict. It isdesirablethat the Special
Court should record what punishment it awardsfor each of thetwo distinct offences.
If thisisnot done complicationswould necessarily arise at the appellate stage.
Proper course of action would have been to pass aseparate sentencefor each
offence—Thequestioninsuch stuationsasto what interpretation should begiven
to such acomposite sentence was persuasively answered by aDivision Bench of
theAllahabad High Court inre: Murlidhar Dalmiav. Sate—Nofailureof justice
would have occasioned the convict for theirregularity in passing acomposite
sentence by the Specia Judgeinview of S. 465 of Cr.P.C.

Deo Kumar Rai v. Sate of Sikkim 361-E



Codeof Criminal Procedure, 1973—S. 31 —For theoffenceunder S. 376(2)(i)
and (n) of thel.PC, asinglecharge hasbeen framed, whereasit isevident that the
said offencesareindividud offences, inasmuchas S. 376(2)(i) isfor commission
of rape on awoman when sheisunder 16 yearsof age, whilethe offenceunder S.
376(2)(n) iscommission of rape repeatedly on the samewoman —Further, the
pendty for the offence under S. 376(2)(i) and S. 376(2)(n) of thel.P.C ought to
have been separately awarded, but no attention has been bestowed on thisdetail.
Consdering that the Learned Trid Court hasgranted acomposite sentence under
S. 376(2)(i) and (n) of the I.P.C, conclusion thereof would be that the Court
contemplated the sentencesto run concurrently and just expressed the maximum
sentence which the Court thought that the accused should undergo for what he
had done.

Robin Gurung v. State of Sikkim 477-F

Codeof Criminal Procedure, 1973—-S. 154 —Delay inlodgingtheF.I.R —
This Court has examined the evidence of Ms. R and Ms. S and come to the
conclusionthat thesamearenot only truthful and reliablebut their evidencesad one
could be the basis of conviction. In such circumstances, as held by the Apex
Court, itisimportant to deal withit with al sensitivity that isneeded in such cases
taking stock of thereditiesof life. Theassault amountsto aggravated sexud assault
under the POCSOACt, 2012. Thevictimsare children aged 6 and 11 years. The
incident relatesto arura areaof West Skkim. Thefamiliesof bothMs. Rand Ms.
Scomefromlower incomestrataof society. Theconvict wasarelativeof Ms. R
and a co-villager of Ms. S. Consciousness, alertness and consequences of
procedural lawswould definitely not be considerationsfor such withesseswho
are bound to make exaggerations, and sometimesembel lish the evidence. When
such heinous offences are committed on minor childrenit may perhapsalso be
expected that the family members may be confused, ill advised and may not
understand the nuances of not reporting thecrimeontime.

Deo Kumar Rai v. State of Sikkim 361-C

Codeof Criminal Procedure, 1973—S. 154 —Delay in lodging of theF.I.R
—TheF.I.R, Exhibit 5 hasbeen lodged on 30-09-2015, alleging therein that, the
victim had been raped by the appellant on 29-08-2015. Asper PW.12, thel.O.,
hisinvestigation reveal ed that the minor victim had been raped on two occasions
at Lambutar jungle, but it wasonly on 28-09-2015 that shereved ed the matter to
her guardians. Theevidence of PW.12 must necessarily beread with theevidence
of PW.3, thewitnesswho lodged Exhibit 5. Hehas, in close conformity with the
evidenceof PW.12, stated that he cameto learn of theincident on 30-09-2015.
Along with hisevidence, it would al so be apposite to ook into the evidence of
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PW.1, thevictim, who has stated that thefirst incident occurred on 29-08-2015
following which athreat held out by the appellant of dire consequences, shedid
not divulgetheincident to any person. The second incident occurred inthemonth
of September 2015. Evidently, thevictimlook ill in School on 28-09-2015, as
aready discussed. Theevidenceof PW.10indicatesthat thevictim wasexamined
by her on 01-10-2015 having been brought with alegedly history of sexual
intercourseon “29-08-2015 and 28-09-2015". If PW.9 had not been sensitive
to the condition of PW.1 and acted with promptnesstheincident would evidently
have gone unreported. Pursuant thereto, PW.1 informed PW.5, who for her part,
narrated theincident to PW.3. Admittedly, PW.3 on learning about theincident,
called the appellant, presumably to make an effort at settlement and on the
appellant’sfailureto present himself before them, lodged Exhibit 5 on 30-09-
2015. Congdering the gamut of thefactsand circumstancesthe offenceinvolved
and thebackground of thevictimand her relatives, who arevillagers, weareof the
cong dered opinionthat the delay hasbeen sufficiently explained.

Robin Gurung v. State of Sikkim 477-D

Code of Criminal Procedure, 1973 — S. 164 — The defence had ample
opportunity to usethe previous statement of Ms. R taken under S. 164 to contradict
her —S. 145 of theIndian EvidenceAct, 1872 permits cross-examination asto
previousstatement inwriting—However, the defencedid not do so. At theAppd late
stage, the convict cannot be permitted to take advantage of such discrepancies,
evenif itisexisted, when the defencefailed to contradict Ms. R inthe manner
provided under law. It must be remembered that evidence given in the Court
under oath hasgreat sanctity, whichiswhy it iscalled substantive evidence—A
statement under S. 164 can be used for both corroboration and contradiction.
The object of recording astatement under S. 164 isto deter the witnessfrom
changing astand by denying the contents of her previoudly recorded statement
andtotideover immunity from prosecution by thewitness—Any former statement
of awitnessisadmissibleunder S. 157 of the Indian EvidenceAct, 1872— Thus
the discrepancies pointed out cannot come to the rescue of the convict at the

Appellate stage.
Deo Kumar Rai v. Sate of Sikkim 361-B

Code of Criminal Procedure, 1973 — S. 354 — While conducting atrial of

different offencesallegedly committed against two victims, the Special Judge must

clearly and cogently specify the offences of which, and the Sections of the POCSO

Act, 2012 under which, theaccused is convicted and punishment towhich heis

sentenced — The Specia Judge, whilewriting the operative part of thejudgment

seemto havelost sight of thelaw and thefact that the Special Court wasin fact
vii



conducting atria of two separate and distinct offencescommitted ontwo victims.
Thisisarequirement under theprovision of S. 354 —The L earned Special Judge
whileconducting atrid of two offencescommitted against two victimsmust keep
conscious of thefact that the Specia Court isrequired to render justiceto two
victims— Each of the offences defined in sub-section (a) to (u) of S. 9 of the
POCSOACt, 2012 aredistinct and different offenceshaving different ingredients.
Thus, the convict wasliableto be punished separately for the offence committed
onMs. Runder S. 9(n) andon Ms. Sunder S. 9 (m).

Deo Kumar Rai v. State of Sikkim 361-D

Codeof Criminal Procedure, 1973—S. 357—-S. 357 A—Compensation—In
exerciseof the powersconferred by Section 357 A, the Sikkim Compensation of
Victimsor hisDependents (Amendment) Schemes, 2013 cameintoforcein Skkim
on 24.06.2013. The said Scheme was amended vide Sikkim Compensation of
Victimsor his Dependents (Amendment) Schemes, 2013 and the maximum limit
of compensation was enhanced under particular heads of loss or injury. On
25.11.2016 Sikkim Compensation of Victimsor his Dependents (Amendment)
Schemes, 2016 washatifiedinthe Skkim Government Gazettemaking it gpplicable
from 18.11.2016. The said amendment of 2016 further enhancesthe maximum
limit of compensation on variousheadsof lossor injury.

Deo Kumar Rai v. State of Sikkim 361-G

Code of Criminal Procedure, 1973 —-S. 378 (3) — Leaveto Appeal — The
provisionfor seeking Leaveto Appeal isto ensurethat no frivolousAppeal are
filed against ordersof acquittal asamatter of course— Careful and meticulous
cond deration of therelevant materid and evidenceonrecord, wefindthat arguable
points have been raised by the Appellant which are not trivial — The material
furnished before usrequires deeper scrutiny and consideration.

State of Sikkim v. Mr. Gyurmee Wangchuk Wazalingpa 355-A

Codeof Criminal Procedure, 1973 —S. 482 — Extraordinary powersof High
Court under S. 482 to quash FIR/ Criminal proceeding involving non-
compoundable offencein view of compromisearrived at between parties|.PCis
not compoundableunder S. 320 Cr.P.C. Rash and negligent driving on apublic
way, if proved, isan offencewhich does affect the society — Theallegation put to
trial isone of rash and negligent act simplicitor and not acase of drivinginan
inebriated condition. ThisCourt noticesthat thea legationinthefina report isthat
the accused/petitioner No.1 stayed back after the accident, |oaded the Scooty in
hisvehiclewith the hel p of thelocalsand produced it at the Police Station. There
isno allegation that the accused/petitioner No.1 tried to escape after the accident
viii



— The examination of prosecution witnesses is yet to commence. The main
witnessesin the pending crimina proceeding would be the partiesto the deed of

compromise and the declaration. The accused/petitioner No.1 isaresident of

Bhutan and perhapsnot afrequent driver intheroadsof Sikkim. Itisnoticed that
during the proceedingsbeforethis Court theaccused/petitioner No.1 waspersondly
present in various dateswhich isaclear indication that the accused/petitioner
No.1 hasdueregard to the mgjesty of thelndian Laws—S. 279, I.PCisnot a
heinous offence. All dispute and differences being settled amicably and to the
completesatisfaction of thevictin/petitioner No.3, the continuation of the Crimind

proceeding would bean exerciseinfutility andin such circumstancesthe possibility
of convictionwould beremoteand bleak. Thebenevolenceof thevictim/petitioner
No.3toforgivetheaccused/petitioner No. 1 whoissaidto haveinjured him must
asonot belost sght of. Itisalso noticed that if thetrial isto continue the accused/
petitioner No. 1 who has shown agreat amount of right thinking, reflectedinhis
conduct, post theaccident, would be put to unnecessary judicid process. Therefore,

not quashing the Criminal proceeding despitefull and complete settlement and
compromisewould not beintheinterest of real, complete and substantia justice.

Thinlay Dorjee and Othersv. Sate of Sikkim 334-A

Indian EvidenceAct, 1872—S. 134 — It issettled law that conviction can be
founded on thetestimony of the prosecutrix a one, unlessthere are compelling
reasonsfor seeking corroboration. Itisequally well settled that the evidence of
prosecutrix ismorereliablethan that of aninjured witness— Theevidence produced
reflectsthat besdesMs. Rand Ms. S, and the convict therewasno onee sewhen
thealleged offenceswerecommitted on Ms. Rand Ms. Sontwo different occasions
—Muinor discrepanciesare bound to occur when the other witnesseswho merely
heard what wastold to them narrate about theincident. It issignificant to notethat
theevidence of Ms. R and Ms. S, although both of tender age, are cogent and
unblemished in spite of being subjected to cross examination by the defence.

Deo Kumar Rai v. State of Sikkim 361-A

Indian Penal Code, 1860—S. 375 clause sixth — Assuming onthe basisof the
evidenceof PW.1and PW.7, that PW.1 wasin an affair with the appellant and
assuming that the sexual act was consensual, her consent cannot absolvethe adult
appellant of the criminad nature of hisact, sncetheconsent of aminorisnotavalid
consent.

Robin Gurung v. Sate of Sikkim 478-A

Limitation Act, 1963—S. 5—Allowscondonation of delay, if “sufficient cause”
isshown by the party, who failsto perform the act within the prescribed period —
IX



“Sufficient cause” hasto be established toindicate the reasonswhich prevented
the party from taking necessary stepswithin the period of limitation prescribed. If
theparty failsto show “ sufficient cause”, then the Court will not beinapostionto
condonethedd ay — Thede ay hasbeen sufficiently explained by the State-Appellant
by placing the sequence of eventsthat occurred whichresultedinthedelay. There
isno grossinaction, negligence, deliberateinaction or lack of bona fidesonthe
part of theAppellant.

Sate of Sikkim v. Mr.Gyurmee Wangchuk Wazalingpa 327-A

Protection of Children from Sexual OffencesAct, 2012 —S. 5(1) — Statement
of the prosecutrix that theaccused forcibly took off her clothesand had intercourse
with her, despite her refusal cannot be overlooked. PW.10 may not have detected
injurieson her body, but it isnow settled by acatenaof judicia pronouncements
that every victim of rapeisnot expected to haveinjurieson her body, asevidence
of the offence perpetrated on her.

Robin Gurung v. Sate of Sikkim 477-B

Protection of Children from Sexual OffencesAct, 2012 - S. 30—Presumption
of culpable mental state— It isnow well-settled law that corroboration of the
victiminsuch mattersisnot required if theevidence of thevictimiscons stent and
inspiresconfidence— Theevidence of thevictim being cons stent and cogent about
the occurrence of theincident of rape on two occas onsinspires confidenceand
requiresno corroboration.

Robin Gurung v. Sate of Sikkim 477-E

Protection of Children from Sexual OffencesAct, 2012 —S. 33 (7) — | dentity
of thechild—POCSOACt, 2012 isaspecia Act for protection of childrenfrom
offences of sexual assault, sexual harassment and pornography with dueregard
for safeguarding theinterest of well being of the children—Itisonly appropriate
and expected that the said Specia Court would be aware of the provisionsand
the purpose of enacting the POCSO Act before proceeding to divulge the name
and address of the victim and her kith and kin — Has to be circumspect and
knowledgeabl e about the required provision of law to prevent any faux pasand
apply the Law stringently giving paramount importanceto the safety and privacy
of thevictim.

Robin Gurung v. State of Sikkim 477-G

Protection of Children from Sexual OffencesAct, 2012—S. 33 (7) —Identity
of thechild—Itisseenthat the Investigating Officer while preparing the charge-
sheet; theLearned Judicia Magistratewhilerecording the statement of Ms. Rand
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Ms. Sunder S. 164 of Cr.P.C. and the Special Judge whilerecoding thedeposition
of Ms. R and Ms. Swere not consciousthat theidentity of the child cannot be
compromised and that theidentity of the childisnot only the name of thechild but
thewholeidentity of the child, theidentity of thechild’sfamily, school, relatives,
neighbourhood or any other information by which theidentity of thechild may be
revealed. Itisurged that the guidelineslaid down by thisCourt in Rabin Burman
v. Sate of Skkim, 2017 SCC OnLineSkk 143 be followed to ensure strict
compliance of thelaw with regard to non-disclosure of theidentity of thechild
with the sengitivity the Situation commands.

Deo Kumar Rai v. Sate of Sikkim 361

Protection of Children from Sexual Offences Act, 2012 — S. 33 (8) —
Protection of Children from Sexual Offences Rules, 2012 — Rule 7 —
Compensation —Many atimesdueto the peculiar factsof thecase, aTria Judge
may befaced with the Stuationwhereit isfound that in addition to the punishment,
compensation must bedirected to bepaid. Insuch situationsthe Tria Courtisnot
helpless. S. 33 (8) read with Rule 7 was made precisdly for thesaid purpose. The
Special Judge hasthe power and therefore must also exerciseit, in appropriate
cases, to direct payment of compensation as per the Sikkim Compensation to
Victimsor his Dependents Scheme, 2011 asamended till date. The aforesaid
provisionsarevictim centric. Itismeant for the purpose of rehabilitation of the
victimwho has suffered loss or injury asaresult of the crime and who require
rehabilitation. The Specia Court isrequired to consider whether thereisaneed
for directing payment of compensation by firstly making adequateinquiry and
thereafter giving reasons. The quantum of compensation must be as prescribed
under the provisionsof the Sikkim Compensation to Victimsor his Dependents
Scheme, 2011 asamended till date—While making the recommendation by the
Court and while deciding the quantum of compensation payableunder the Sikkim
Compensationto Victimsor his Dependents Scheme, 2011 asamended till date
theethosof S. 33(8) of the POCSO At 2012, Rule 7 of the POCSO Rules 2012
and S. 357(A) of the Cr.PC, which havedirect rootsin the concept of victimology
must dwaysbeinitsmind.

Deo Kumar Rai v. Sate of Sikkim 361-F

Protection of Children from Sexual Offences Act, 2012 — S. 34(2) —

Deter mination of age— Thedate of birth of the victim thereinisrecorded as

“05-10-2002", while the date of registration of the birth, as per the document,

evidently took place only on 19-05-2011. The Birth Certificate, Exhibit 3, was

issued on 02-06-2011. Firstly, noirregularity can be culled out onthiscount, as

thevictim and herfamily belong to arural area, hence, ignorance of immediate
Xi



registration of birth would beamitigating factor. Besides, theincident took place
inthe monthsof August and September 2015, whereas Exhibit 3, the Certificate,
wasissued in theyear 2011 — Thus, the document having been prepared ante
litemmotam, it cannot be said that it was manufactured for the purposes of the
instant case.

Robin Gurung v. Sate of Sikkim 477-C

Protection of Children from Sexual Offences Rules, 2012 — Rule 7 —In
termsof S. 33 (8) of the POCSO Act, 2012 read with the POCSO Rules, 2012
and S. 357 A (3) of Cr.PC, the Specia Judgewasrequired to cometoaconcluson
whether the compensation awarded under S. 357 of Cr.P.C. isadequate or not
for the rehabilitation of Ms. R and Ms. S. The considerations are cogently
enumeratedin Rule 7 of the POCSO Rules, 2012. Inthefactsof the present case,
thetypeof abuse, gravity of the offence and the severity of thementa and physica
harm suffered by thevictimswould berdevant. Thefact that the aggravated sexua
assault on Ms. R and Ms. Swere isolated incidents would also be arelevant
factor. Equally important would bethefinancial condition of Ms. Rand Ms. S
which asper the evidence available was definitely not good. The shock of such
heinous sexua assault by Ms. R'sown uncleon Ms. R and by aperson knownto
Ms. Son her would also beare evant consideration. The Specia Court isrequired
to ask itsalf astowhat isrequired to rehabilitate the victim who has suffered both
mentally and physically to get over that trauma. The Specia Judgedid not do so.
Under the Skkim Compensationto Victimsor his Dependents Schemes, 2011 as
amended till datefor sexud assault (excluding rape) anamount of 50,000/- (Rupees
Fifty Thousand) is prescribed asthe maximum limit of compensation. Assuchthe
Sikkim State L egal ServicesAuthority isdirected to pay Ms. Rand Ms. Sjust
compensation of 45,000/- (Rupees Forty-Five Thousand) each fromtheVictim
Compensation Fund provided by the State Government to it —Asrequired under
Rule7 (5), the State Government shdl pay the compensationwithin 30 daysof the
receipt of thisjudgment.

Deo Kumar Rai v. Sate of Sikkim 361-H

Sikkim Government Service Rules, 1974 — Rule 5 (13) — Officiating
appointment — The appointeeisto perform the duties of avacant post without
holding alienin the service— Length of service of appointment on promation
made on ad-hoc or temporary basis, or on officiation in accordance with law
against the substantive vacancies, may be counted for the purpose of seniority
fromthe date of initial appointment —In the case at hand, al the appointments
were made in excess of their quota, not in accordance with Rules, subject to
conditionsenshrined intheorder stating that the appointeesshal not claim seniority
Xil



or regular promotion on the said basis. The petitioners are not entitled to the

benefit of period of officiation on the post of ACF beforetheir appoi ntment on

permanent basi's, on recommendation of the Sikkim Public Service Commission,

asrequired under the Rulesaswell asunder the conditions of the appointment of

officiating basis. Thepetitionisbereft of merits.

Samdup Tshering Bhutia and Others v. State of Sikkim and Others
405-C

Sikkim Sate Forest Service (Recruitment) Rules, 1976 — Rule 4 (2) —
Method of Recruitment to the Ser vice—Vacancies of acadreto befilled up
by competitive examination in accordance with clause (@) and by selectionfrom
among persons holding the post of Range Officersasper clause (b) in50: 50
ratio. Provisoto sub-rule(2) further providesthat the number of persons, recruited
under clause (b) shall not at any time exceed 50% of thetotal strength of the
Service—Out of total 87 cadre strength, 43 or 44 postswereto befilled up by
promotion. When the petitionerswere promoted on officiating basisto the post of
ACF vide order dated 12" February 2010 and 5" August 2010, there were
already 56 promotee A CFsworking in the cadre. Thus, the appointment of the
petitionerswasin excessof therequisitelimit, asprescribed under theRules—The
subsequent regul ari zation or absorption of the petitioners on permanent cadre
wasdone by the Government after relaxation intherulesexercising power under
Rule 4 (3) — The appointment of the petitionersasACF on officiating basiswas
not inaccordancewiththelaw i.e. the Recruitment Rules, asit wasclearly indicated
intheappointment order itsalf, and assuch their claimto seniority frominitial date
of officiating appointment meritsrejection.
Samdup Tshering Bhutia and Others v. Sate of Sikkim and Others
405-B

Sikkim State Forest Service (Recruitment) Rules, 1976 —Rule 18 (A) —A
direct recruitisentitled to seniority fromthedateof initid gopointment, oncompletion
of probation within the prescribed timei.e. two years. Inthe caseon hand, all the
direct recruits (4" to 22™ Respondents) have compl eted their probation in two
yearstimeand as such they became membersof the Sikkim Forest Servicefrom
theinitial date of appointment —Sikkim State Services (Regulation of Seniority)
Rules, 1980isapplicableto themembersof Sikkim Forest Serviceas prescribed
under Rule 18 (A) of the Recruitment Rules.
Samdup Tshering Bhutia and Others v. Sate of Sikkim and Others
405-A

Xiii
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SLR (2017) SIKKIM 327
(Before Hon' ble Mrs. Justice Meenakshi Madan Ral and
Hon’ ble Mr. Justice Bhaskar Rgj Pradhan)

I.A.No. 01 of 2017in
Crl.L.P.No. 02 of 2017

Sateof Skkim . APPELLANT
\ersus

Mr. Gurmey Wangchuk Wazalingpa RESPONDENTS

@ Gyurmeeand Others

For theAppélant : Mr. KarmaThinlay Namgya , Additiona

Public Prosecutor with Mr. S.K. Chettri,
Asstt. Public Prosecutor.

For RespondentsNo. 1and 2: Mr.Ajay Rathi, Ms. PhurbaDiki Sherpa
and Mr. Pramit Chhetri, Advocates.

For Respondents3and 5: Mr. JK. Kharka, Advocate.

For Respondent No. 4: Mr. Tashi Norbu Basi, Advocate.

For Respondents6and 7: Ms. Tashi Doma Sherpa, Advocate.

Date of decision: 1% September 2017

A. Limitation Act, 1963 — S. 5 — Allows condonation of delay, if
“aufficient cause” isshown by the party, whofailsto performtheact within
theprescribed period —* Sufficient cause” hasto beestablished toindicate
thereasonswhich prevented theparty from taking necessary stepswithin
the period of limitation prescribed. If the party failsto show “ sufficient
cause’, then theCourt will not bein aposition to condonethedelay — The
delay has been sufficiently explained by the State-Appellant by placing
the sequenceof eventsthat occurred which resulted inthedelay. Thereis
no grossinaction, negligence, deliber ateinaction or lack of bonafideson
the part of the Appellant. (Paras9 and 11)
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Petition allowed.
Chronological list of casescited:

1. Basawarg and Another v. Specia Land Acquisition Officer, (2013) 14
SCC 81.

2. EshaBhattacharjee v. Managing Committee of Raghunathpur Nafar
Academy and Others, (2013) 12 SCC 649.

3. Pundlik Jdam Patil (Dead) by Lrs. v. Executive Engineer, JAgaon Medium
Project and Another, (2008) 17 SCC 448.

4, H. Dohil CongtructionsCompany Private Limited v. Nahar ExportsLimited
and Another, (2015) 1 SCC 680.

5. State of Jharkhand through SP, CBI vs. Lalu Prasad @ Lalu Prasad
Yadav, 2017 (6) Scale 21.

ORDER
The Order of the Court was delivered by Meenakshi Madan Rai, J

1. The State-Appellant hasfiled theinstant A pplication under Section 5 of
LimitationAct, 1963 (for short “theAct”), seeking condonation of 158 (onehundred
andfifty-eight) daysinfiling LeavetoApped.

2. Onthedatefixed for hearing theinstant matter, Learned Additiona Public
Prosecutor sought sometimeto fileabetter Affidavit, which wasallowed vide
Order of thisCourt dated 31-07-2017 and consequently filed. Learned Additional
Public Prosecutor while seeking condonation of delay has put forth the chronology
of eventsleading tothedelay, being,

) That, the impugned Judgment and Order of
acquittal was passed by the Learned Sessions
Judge, Specia Division—11, at Gangtok, East
Sikkim, in SessionsTria CaseNo0.09 of 2015, in
the matter of State of Sikkim vs. Gurmey
Wangchuk Wazalingpa @ Gyurmee and
Other s, acquitting the Respondents herein.
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(i)

(ii)

)

)

(Vi)

(vii)

OnanApplication madefor acertified copy of
theimpugned Judgment onthe sameday, the copy
wasfurnished on 03-08-2016, hence, theApped
wasto befiled by 31-10-2016.

The File was received in the Office of the
Advocate General on 27-01-2017, marked to
the Senior Government Advocate, by Learned
Additional Advocate General, on the same day,
for preparation of theAppeal.

28-01-2017 being aGovernment holiday and 29-

01-2017, a Sunday, no steps were taken,
following which, Senior Government proceeded
to Delhi and returned only on 12-02-2017.

Thereupon, the file was marked to Assistant

Government Advocate on 13-02-2017 for taking
necessary steps, who on 25-02-2017, placed the
draft beforethe Additional Public Prosecutor.

Dueto theintervening Government holidayson
26-02-2017 and 27-02-2017, the draft was sent
to the CrimeBranch, Sikkim Police, on 06-03-
2017, for clarification and after itsreturn on 08-
03-2017, thematter wasdiscussed withthe Law
Officer on 09-03-2017 and 11-03-2017,
receivingfinal settlement on28-03-2017. On 29-
03-2017 the draft was sent to the Additional
Public Prosecutor for filing theApped , whichtook
3 (three) days, for preparation and the samewas
finaly filed on 03-04-2017.

Thegroundsfurnished herein arebonafideand
hence, the Petition beallowed.

3. Hissubmissionswere buttressed by placing relianceon Basawar g and
Another vs. Special L and Acquisition Officer! and EshaBhattacharjeevs.
Managing Committee of Raghunathpur Nafar Academy and Others°.

T (2013) 14 SCC 81
2 (2013) 12 SCC 649
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4, Learned Counsd for the RespondentsNo.1 and 2, on hispart, vehemently
oppos ng the Petition for delay and contended that the State Government cannot
be given any extraleverage for the delay, asit has been held by the Hon' ble
Supreme Court in Pundlik Jalam Patil (Dead) by L rs. vs. Executive Engineer,
Jalgaon M edium Project and Another?3, that the Court hel psthosewho are
vigilant and “do not umber over their rights’. That, stale claimsought not to be
allowed to be pursued aspublicinterest isof paramount consideration. Reliance
wasalso placed on thedecision of H. Dohil ConstructionsCompany Private
Limited vs. Nahar ExportsLimited and Another#, wherethe Hon' ble Supreme
Court, while dealing with adelay of 1727 (one thousand, seven hundred and
twenty-seven) daysreiterated maxim vigilantibusnon dormientibusjurasubveniunt
(law assiststhose who arevigilant and not thosewho sleep over their rights) and
observed that, the same maxim were applicableto the said case and the Petition
wasdismissed lacking bonafides.

5. That, intheinstant matter, the delay hasnot been explained inasmuch as,
merely because, the Counsal goesout of station, it would not imply that the matter
cannot be continued. The Petition lacksin bonafidesand the grounds merit no
condderation. Attention of thisCourt wasdrawn to Esha Bhattacharjeg?, wherein
the Hon' ble Supreme Court, in Paragraph 15, observed ashereinunder;

“15. Inthiscontext, we may refer with profit to
theauthority in Oriental AromaChemical IndustriesLtd.
v. Gujarat Industriad Development Corpn. [(2010) 5SCC
459], where a two-Judge Bench of this Court has
observed that: (SCC p.465, para 14)

“14. .... Thelaw of limitationisfounded
onpublicpalicy. Thelegidaturedoesnot prescribe
limitation with the object of destroying therights
of the partiesbut to ensurethat they do not resort
todilatory tacticsand seek remedy without del ay.
Theideaisthat every legal remedy must bekept
divefor aperiodfixed by thelegidature. Toputit
differently, thelaw of limitation prescribesaperiod
within which legal remedy can be availed for
redressof thelega injury. At the sametime, the
courts are bestowed with the power to condone
thedday, if sufficent causeisshownfor notavailing
theremedy withinthestipulated time.”

3 (2008) 17 SCC 448
4 (2015) 1 SCC 680
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Thereafter, the learned Judges proceeded to state that
this Court hasjustifiably advocated adoption of liberal
approachin condoning thedelay of short duration and a
stricter approach wherethedelay isinordinate.”

6. That, in Sate of Jharkhand through SP, CBI vs. Lalu Prasad @
L alu Prasad Yadav® the Hon' ble Supreme Court observed that Stateand Private
individualsshould not be differentiated in mattersof delay. That, merely because,
the State hasfiled the matter belatedly by putting forth the above reasons, which
lack bonafides, itisnot entitled to the prayer for condonation of delay. Therefore,
the Petition be dismissed.

7. The other Respondents had no submissionsto made.

8. We have heard Learned Counsel at length, traversed the contents of the
Applicationand given careful consderationtothelr rival submissons.

0. Section 5 of theAct allows condonation of delay if “sufficient cause” is
shown by the party, who failsto perform the act within the prescribed period.
However, the conditionisthat “ sufficient cause’ hasto be established toindicate
the reasonswhich prevented the party from taking necessary stepswithinthe
period of limitation prescribed. If the party fail sto show “ sufficient cause”, then
the Court will not bein apositionto condonethedelay.

10. In Esha Bhattachar jee? relied on by both parties, the Hon’ ble Supreme
Court whiledealing with Section 5 of theAct,inter aia, culled out the principles
that ought to be adhered to by the parties, viz.;

21.1. (i) There should be aliberal, pragmatic,
justice-oriented, non-pedantic gpproachwhilededingwith
an gpplication for condonation of delay, for thecourtsare
not supposed to legaiseinjusticebut areobliged toremove
injustice.

21.2. (i) Theterms* sufficient cause” should be
understoodintheir proper spirit, philosophy and purpose
regard being had to thefact that thesetermsarebasicaly
elasticand areto be applied in proper perspectiveto the
obtaining fact-situation.

52017 (6) Scale 21
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21.3. (i) Subgtantid justicebeing paramount and
pivotal thetechnical considerations should not begiven
undueand uncalled for emphasis.

21.4. (iv) No presumption can be attached to
deliberate causation of delay but, grossnegligenceonthe
part of the counsel or litigant isto be taken note of .

21.5. (v) Lack of bonafidesimputableto aparty
seeking condonation of delay isasignificant and relevant
fact.

21.6. (vi) Itisto bekept in mind that adherence
to strict proof should not affect public justiceand cause
public mischief because the courts are required to be
vigilant so that in the ultimate eventuate thereisno real
falureof judtice.

21.9. (ix) The conduct, behaviour and attitude of
aparty relating to itsinaction or negligence arerelevant
factors to be taken into consideration. It is so as the
fundamental principleisthat the courtsarerequired to
weigh the scale of balance of justicein respect of both
parties and the said principle cannot be given atotal go
by inthe name of liberal approach.

1. Bearing in mind the aforesaid principles, while examining the matter at
hand, wefind that the delay hasbeen sufficiently explained by the State-A ppel lant
by placing the sequence of eventsthat occurred whichresultedinthedelay. There
isno grossinaction, negligence, deliberateinaction or lack of bonafidesonthe
part of theAppellant.

12.  Thematter dealswith the acquittal of the RespondentsNo.1to 5 under
Sections 302/323/325/506/34 of the Indian Penal Code and Sections 176/34 of
the Indian Penal Code regarding RespondentsNo.6 and 7. It isappropriate to
state herethat in Esha Bhattachar j ee? the Hon’ ble Supreme Court held that the
Courtsarerequiredto bevigilant sothat ultimately thereisnored falureof justice
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and substantia justice being paramount and pivotal, thetechnical considerations
ought not to be given undueand uncalled for emphasis.

13. In the factsand circumstances, we areinclined to and accordingly, do
condonethedelay.

14. Petition dlowed.
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SLR (2017) SIKKIM 334
(Before Hon' ble Mr. Justice Bhaskar Raj Pradhan)

Crl. Misc. Case No. 10 of 2017

Thinlay Dorjeeand Others ... PETITIONERS
Versus

Sateof Sikkim RESPONDENT

For thePetitioners: Mr. A. K. Upadhayaya, Senior Advocate
with Ms. Aruna Chhetri and Ms. Hemlata
Sharma, Advocates.

For Respondent : Mr. Karma Thinlay Namgyal, Additional

Public Prosecutor with Mr. S.K. Chettri and
Ms. Pollin Rai, Asstt. Public Prosecutors.

Date of decision: 1% September 2017

A. Codeof Criminal Procedure, 1973—S. 482—Extraor dinary powers
of High Court under S. 482to quash FIR/ Criminal proceedinginvolving
non-compoundable offence in view of compromise arrived at between
parties —S. 279, | .P.C isnot compoundableunder S. 320 Cr.P.C. Rash and
negligent driving on apublicway, if proved, isan offencewhich doesaffect
the society — The allegation put to trial isone of rash and negligent act
smplicitor and not acaseof drivingin an inebriated condition. ThisCourt
noticesthat theallegation in thefinal report isthat the accused/petitioner
No.1 stayed back after theaccident, loaded the Scooty in hisvehiclewith
the help of the locals and produced it at the Police Sation. Thereisno
allegation that theaccused/petitioner No.1tried to escapeafter theaccident
—Theexamination of prosecution witnessesisyet tocommence. Themain
witnessesin the pending criminal proceedingwould bethepartiestothe
deed of compromiseand thedeclaration. Theaccused/petitioner No.lisa
resdent of Bhutan and perhapsnot afrequent driver in theroadsof Sikkim.
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It isnoticed that during the proceedings before this Court the accused/
petitioner No.1 was personally present in various dateswhich isa clear
indication that the accused/petitioner No.1 hasdueregard tothemajesty
of thelndian Laws—S. 279, | .P.C isnot aheinousoffence. All disputeand
differencesbeing settled amicably and to the complete satisfaction of the
victim/petitioner No.3, the continuation of the criminal proceeding would
be an exercise in futility and in such circumstances the possibility of
conviction would be remote and bleak. The benevolence of the victim/
petitioner No.3toforgivetheaccused/petitioner No. 1whoissaid to have
injured him must also not belost sight of. It isalso noticed that if thetrial
isto continuetheaccused/petitioner No. 1 who hasshown agreat amount
of right thinking, reflected in hisconduct, post theaccident, would be put
to unnecessary judicial process. Therefore, not quashing the Criminal
proceeding despitefull and complete settlement and compromisewould

not beintheinterest of real, completeand substantial justice.
(Paras 24, 25 and 26)

Petition allowed.

Chronological list of casescited:

1 Narinder Singh and Othersv. State of Punjab and Another, (2014) 6
SCC 466.

2. Gian Singh v. State of Punjab and Another, (2012) 10 SCC 303.

3. Manoj Subbaand Othersv. State of Sikkim, Order dated 21.09.2016 in
Crl. M.C. No. 19 of 2016.

4, Mohan Singh (Dead) by LRSv. Devi Charan and Others, (1988) 3
SCC 63.

5. Puttaswamy v. State of Karnatakaand Another, (2009) 1 SCC 711.
6. Manish Jalanv. State of Karnataka, (2008) 8 SCC 225.

ORDER
Bhaskar Raj Pradhan, J

Crl. Misc. CaseNo0.10 of 2017 hasbeen preferred seeking to invokethe
inherent powersof thisCourt under Section 482 of the Code of Crimina Procedure,
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1973 (Cr.PC.). The petitionersare the accused, the complainant and thevictim
respectively. The State of Skkimistherespondent. The petitionerspraysthat FIR
No. 29 of 2016 dated 03.06.2016 and its subsequent proceedingsi.e., GR.
Case No. 24 of 2016 (State of Sikkim v. Shri Thinlay Dorjee) be quashed in
termsof the deed of compromise dated 11.06.2016 entered between oneKrishna
Chettri, petitioner No. 2/ complainant and Thinlay Dorjee, petitioner No. 1/accused
in the above mentioned Criminal Misc. Case on 29.07.2017. The deed of

compromiserecords:

“1.

That the Party of the Second Part on 03.06.2016,

on hisway back to Bhutan collided with aScooty
bearing Registration No. WB 74 AF 6438,
wherein one Mr. Hari Chhetri, S/o Late B. B.
Chhetri (Rider of thesaid Scooty) and thepillon
rider Mr. Ram Bahadur Chhetri, S'o LateH. B.
Chhetri got injured. Accordingly the Party of the
Firgt Part being the brother of theinjured persons
lodged acomplaint before the Singtam Police
Station and on the basis of the sameaFIR was
registered against the Party of the Second part
videFIR No. 29/2016, dated 03.06.2016, dated
03.06.2016 under Section 279/237/238 of the
Indian Penal Code, 1860 read with Section 177/
184 of the Central Motor VehicleAct, 1988.

That the Party of the Second Part assisted by the
other persons of the locality took the injured
personsto the hospital wherein theinjured Mr.
Hari Chhetri was admitted to Singtam District
Hospitd andlater onreferredto Mohapa Nursing
Home, PradhanNagar, Siliguri, whereasthePillion
Rider Mr. Ram Bahadur Chhetri having suffered
simpleinjurieswasreturned back after through
medical examination, expenses of same was
incurred by the party of the Second Part.

That the partieshaving been agreed to settletheir
disputes and differences amicably between
themsalveswithout recoursetollitigationand for
that purpose showing their willingnessto abandon
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their claims met at Singtam, East Sikkim for
compromising thematter on 08.06.2016.

4, That it hasbeen settled and compromised by the
parties herein that the Party of the Second Part
shall pay alumpsum amount for the damages of
the Scooty i.e. Rs.60,000/- (Rupees Sixty
Thousand only), compensationto injured No.1
Mr. Hari Chhetri i.e. Rs. 1.00,000/- (RupeesOne
Laconly) and expensesfor medical treatment to
theinjured No.2. Mr. Ram Bahadur Chhetri i.e.
Rs.10,000/- asafull and final settlement to the
clamsof theparty of theFirst Part.

Therefore, it was settled in alumpsum amount of
Rs.1,70,000/- (OneLac Seventy Thousand only)
to be paid by the Party of the Second Part asa
full and final settlement to the Complainant (i.e.
party of the First Part) in connection to FIR
N0.29/2016 dated 03.06.2016.

5. That the party of the Second Part has already
paidasum of Rs.50,000/- (RupeesFifty Thousand
only) to the party of the Second Part as an
advanceto the aforesaid lumpsum amount and
recel pt of the same hasbeen duly acknowledged
by the Party of the First Part in presence of two
attesting witnesses.

6. That the Party of the Second Part shall pay the
remai ning amount of Rs.1,20,000/- (RupeesOne
Lac Twenty Thousand only) to the Party of the
First Part on 11.06.2016 and the Party of the
First Part shall acknowledge the receipt of the
sameasfull andfinal settlement and infuturethe
party of theFirst Part shall haveno claim against
the Party of the Second Part.

7. That after execution of thisdeed of compromise
and after receipt of thefull and final payment of
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the compensation amount, the Party of the First
Part has agreed to withdraw the Complaint filed
by him on 03.06.2016 followed by FIR No.29/
2016 dated 03.06.2016 under Section 279/237/
238 of the Indian Penal Code, 1860 read with
Section 177/184 of the Central Motor Vehicle
Act, 1988.”

2. During the proceedings an application wasfiled by the petitionersplacing
on record adeclaration of the parties dated 28.07.2017 in respect of the deed of
compromisedated 11.06.2016 which was allowed. Thisapplication wasfiled by
al the petitionersherein supported by ajoint affidavit. Declaration of thepartiesin
respect of the deed of compromise dated 11.06.2016 issigned by Hari Chettri,
victim/petitioner No.3, complai nant/petitioner No.2 and accused/petitioner No.1.
The said declaration recordsthat thetotal compensation amount of Rs.1,70,000/
- (OneLakh Seventy Thousand only) hasbeen paid to the complai nant/petitioner
No.2tobepaidtothevictim/petitioner No.3 on 11.06.2016 asthevictim/petitioner
No.3wasat that timeundergoing treatment. It a so declaresthat it hasbeen agreed
between the partiesthat no future claims shall be made by the victim/petitioner
No.3 and the complai nant/petitioner No.2 against the accused/petitioner No.1
arising out of the said accident. The declaration a so recordsthe acknowledgment
of thereceipt of the entire compensation amount of Rs.1,70,000/- by thevictim/
petitioner No.3.

3. FIR No. 29 of 2016 wasregistered on 03.06.2016 under Section 279,
237,238 of the Indian Penal Code, 1860 (1PC) read with Section 177/184 of the
Motor VehiclesAct, 1988. The FIR waslodged by complainant/petitioner No. 2
stating that around 4.20 p.m. on 03.06.2016 his sister-in-law, Uma Chettri,
telephonically informed himthat hisbrother victim /petitioner No.3whilegoing
from Rangpo to Singtam in ascooty bearing No.WB 74 AF 6438 was hit by a
vehicleNo. BP-1B4867 and wasgrievoudy injured.

4, Onthebasisof thesaid FIR theinvestigation culminated infiling of afinal
report under Section 173 Cr.P.C. by which the accused /petitioner No. 1 was
charge-sheeted under Section 279/338 1PC read with Section 177/181/184 Motor
VehiclesAct, 1988.

5. 0On22.03.2017 the Learned Chief Judicia Magistrate pronounced anctice
of accusation to the accused/ petitioner No.1 under Section 279, 338 IPC and
Section 184 of the Motor VVehiclesAct, 1988.
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6. Theaccused/petitioner No.1 did not plead guilty tothenoticeof accusation,
pursuant thereto, the casewas put to trial and summonsissued to the prosecution
witnesses. It was at this stage that on 30.05.2017 the present Criminal Misc.
CaseNo. 10 of 2017 wasfiled beforethis Court.

7. | have heard Mr. A. K. Upadhayaya, Learned Senior Advocate,
appearing for the petitioners as well as Mr. Karma Thinlay Namgyal,
Learned Senior Advocate and Additional Public Prosecutor appearing for
the State of Sikkim. Mr. A. K. Upadhayaya, would submit that this was a
fit case for the exercise of the inherent powers of this Court and relied upon
(2). Narinder Singh & Ors. v. Sate of Punjab & Anr?. (2) Gian Singh
v. State of Punjab & Anr?. (3) Manoj Subba & Ors v. State of
Sikkim?® (4) Mohan Singh (Dead) by LRS v. Devi Charan & Ors*.
Mr. Karma Thinlay Namgyal, would submit that in view of the compromise
entered between the affected parties and keeping in mind the ratio of the
judgment of the Apex Court in re: Gian Singh v. Sate of Punjab (supra)
it was a fit case in which this Court should exercise its inherent powers
under Section 482 Cr.P.C. to quash the criminal proceeding and the State
would not have any objection.

8. Therdevant Sectionsof the | PC provides:-

“279. Rash driving or riding on apublic way.-
Whoever drivesany vehicle, or rides, on any public way
inamanner so rash or negligent asto endanger human
life, or to belikely to cause hurt or injury to any other
person, shall be punished with imprisonment of either
description for atermwhich may extend to sx months, or
with finewhich may extend to one thousand rupees, or
withboth.”

* 338. Causing grievoushurt by act endangering
lifeor persond safety of others.-Whoever causesgrievous
hurt to any person by doing any act sorashly or negligently
astoendanger humanlife, or thepersona safety of others,
shall be punished withimprisonment of either description
for aterm which may extend to two years, or with fine

. which may extend to one thousand rupees, or with both.”
1(2014) 6 SCC 466 Y

2(2012) 10 sccC 303
3 Order dated 21.09.2016 in Crl. M.C. No. 19 of 2016
4(1988) 3 SCC 63
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0. Section 184 of the Motor VehiclesAct, 1988 provides:-

“184. Driving dangerously.-Whoever drivesa
motor vehicleat aspeed or inamanner whichisdangerous
tothepublic, having regard toal thecircumstancesof the
caseincluding the nature, condition and use of the place
wherethevehicleisdrivenand theamount of trafficwhich
actually is at the time or which might reasonably be
expected to beinthe place, shall be punishablefor the
first offence with imprisonment for aterm which may
extend to six months or with fine which may extend to
onethousand rupees, and for any second or subsequent
offenceif committed withinthreeyearsof thecommisson
of aprevioussimilar offencewithimprisonment for aterm
which may extend to two years, or with finewhich may
extend to two thousand rupees, or with both.”

10.  Section 320 of the Cr.P.C. provideswhich of the offencesunder the|PC
are compoundabl e and the persons by whom such offences may be compounded.

11. Section 279 of IPC isanon-compoundabl e offence.

12.  Section 338 IPC isan offence which is compoundable by apersonto
whom hurt iscaused. The Petitioner No. 3 being the victim and the person who
was hurt can compound it. By the compromi se deed read with the decl aration of
the partiesthe offence under Section 338 | PC stands compounded. The accused/
petitioner No. 1 would stand acquitted for the offence under Section 338 I PC.

13.  Section 200 of the Motor VehiclesAct, 1988 provides:

“200. Composition of certain offences.-(1) Any
offence whether committed before or after the
commencement of thisAct punishableunder Section 177,
Section 178, Section 179, Section 180, Section 181,
Section 182, sub-section (1) or subsection (2) of Section
183, Section 184, Section 186 [ Section 189, sub-section
(2) of Section 190], Section 191, Section 192, Section
194, Section 196, or Section 198, may either before or
after theinstitution of the prosecution, be compounded
by such officersor authoritiesand for such amount asthe
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State Government may, by notification in the Official
Gazette, specify inthisbehalf.”

14.  Section 184 of theMotor VehiclesAct, 1988 istherefore compoundable
by such officersor authoritiesand for such amount asthe State Government may
by Natificationinthe Official Gazette.

15.  TheGovernment of SikkimvideNoatification No. 1633/MV/Sdated 21st
Feb. 1995 publishedin Sikkim Government Gazette No.79 dated 27th April 1995
has specified such officersunder Schedule who are authorised to compound the
specific offences as provided under Section 200 of the Motor VehiclesAct, 1988
aswell astheamount of finethereto under Schedulell.

16. Section 200 of theMotor VehiclesAct, 1988 reed with videNatification No.
1633/MV/S dated 21t Feb. 1995 makesiit clear that Section 184 of the Motor
VehidesAct, 1988iscompoundableby the Officersasspecifiedin Schedulel of the
sad Notification on payment of theamount of fineasprovidedin Schedulell.

17.  The petitioner No.1, pursuant to a query raised by this Court on
25.08.2017, has approached the authorised officer interms of Notification No.
1633/MV/Sdated 21st Feb. 1995, paid the amount specified under Schedulell
thereof and vide receipt No.776 dated 28.08.2017 an amount of Rs.1,000/-
(Rupeesonethousand) only has been acknowledged by the compounding officer
under Section 184 of the Motor VehiclesAct, 1988. The said receipt has been
filedwith an gpplication dated 31.08.2017 filed by the Sub Divisond Police Officer,
Gangtok. Accordingly the said offence under Section 184 of the Maotor Vehicles
Act, 1988 a so stands compounded. Resultantly, the accused/petitioner No. 1
would stand acquitted for the offence under Section 338 IPC a so.

18. TheApex Courtinre: Puttaswamy v. Sateof Karnatakaand Anr.5
while examining acase where the appellant therein had been convicted under
Section 279 and 304-A IPC for causing death of asmall girl dueto hisrashand
negligent driving took note of the settlement between the partiesat theadmission
stage of the appeal beforeit and held that from the various decisions of the Apex
Courtitisclear that evenif the offenceisnot compoundabl e within the scope of
Section 320 of the Code of Criminal Procedure the Court may, inview of the
compromisearrived at between the parties, reduce the sentence imposed while
maintaining the conviction. Thiswasnot acase of exerciseof inherent powersof
the High Court under Section 482 of Cr.P.C.

5(2009) 1 SCC 711
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19. In re: Manish Jalan v. State of Karnataka® the Apex Court while
examining yet another case of conviction under Section 279 and 304-A IPC and
upheld by theHigh Court, wherethe gppellant therein had dashed against aKinetic
Honda Scooter, being driven by the deceased, who fell down and wasrun over
by theleft whedl of thetanker would hold that the offence under Section 279 1PC
isnot compoundable. Even whileholding so theA pex Court would take note of
thefact that it was acase of rash and negligent act ssimpliciter and not acase of
drivinginaninebriated condition and considering that themother of thevictim had
no grievance against the appel lant therein alenient view wastaken. The sentence
of imprisonment was reduced to the period already undergone and in addition
thereto the appellant therein was directed to pay an amount of Rs1,00,000to the
mother of the deceased by way of compensation. Thiswas aso not a case of
exercise of inherent powersof the High Court under Section 482 of Cr.P.C.

20. Inre: Narinder Singh & Ors. v. State of Punjab (supra) the Apex
Court while examining the powersunder Section 482 of Cr.P.C. for quashing and
offencealleged under Section 307 I|PC would lay down detailed guidelinesfor
High Courtstoformaview under what circumstancesit woul d accept the settlement
between the parties and quash the proceedings and when it should refrain from
doing so. In paragraph 29 of the said judgment the guidelineswould read thus:-

“29. Inview of theaforesaid discussion, we sum up and
lay downthefollowing principlesby whichtheHigh Court
would be guided in giving adequate treatment to the
settlement between the partiesand exercising its power
under Section 482 of the Code while accepting the
settlement and quashing the proceedingsor refusing to
accept the settlement with directionto continuewith the
crimina proceedings:

29.1. Power conferred under Section 482 of the Codeis
to bedigtinguished fromthe power which liesinthe Court
to compound the offencesunder Section 320 of the Code.
No doubt, under Section 482 of the Code, theHigh Court
hasinherent power to quashthecrimina proceedingseven
in those cases which are not compoundable, where the
parties have settled the matter between themselves.
However, thispower isto be exercised sparingly and with

caution.
6 (2008) 8 SCC 225
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29.2. When the parties have reached the settlement and
onthat basspetitionfor quashing thecrimina proceedings
isfiled, theguiding factor in such caseswould beto secure:

() endsof justice, or
(i) to prevent abuse of the process of any court.

Whileexercising the power the High Courtistoforman
opinion on either of the aforesaid two objectives.

29.3. Such a power is not to be exercised in those
prosecutionswhich involve heinousand serious offences
of menta depravity or offenceslikemurder, rape, dacoity,
etc. Such offencesare not privatein nature and have a
serious impact on society. Similarly, for the offences
alleged to have been committed under specia statutelike
the Prevention of CorruptionAct or theoffencescommitted
by public servantswhileworkingin that capacity are not
to be quashed merely onthebasi sof compromise between
thevictim and the offender.

29.4. On the other hand, those criminal cases having
overwhelmingly and predominantly civil character,
particularly thosearising out of commercial transactions
or arisngout of matrimonia relationship or family disputes
should be quashed when the parties have resolved their
entiredisputesamong themselves.

29.5. Whileexercising its powers, the High Courtisto
examine asto whether the possibility of convictionis
remoteand blesk and continuation of criminal caseswould
put the accused to great oppression and prejudice and
extremeinjusticewould be caused to him by not quashing
thecriminal cases.

29.6. Offencesunder Section 307 IPC wouldfall inthe
category of heinousand serious offencesand therefore
areto be generally treated as crime against the society
and not against theindividua alone. However, theHigh
Court would not rest itsdecision merely becausethereis
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amention of Section 307 IPCintheFIR or thechargeis
framed under thisprovision. It would beopento theHigh
Court to examineasto whether incorporation of Section
307 IPCistherefor the sakeof it or the prosecution has
collected sufficient evidence, whichif proved, wouldlead
to proving the charge under Section 307 IPC. For this
purpose, it would be opento the High Court to go by the
natureof injury sustained, whether suchinjury isinflicted
onthevital/del egate parts of the body, nature of weapons
used, etc. Medical report in respect of injuriessuffered
by thevictim can generally betheguiding factor. Onthe
basis of this primafacie analysis, the High Court can
examine as to whether thereis a strong possibility of
conviction or the chances of conviction areremote and
bleak. In the former case it can refuse to accept the
Settlement and quash the criminal proceedingswhereasin
thelatter caseit would be permissiblefor the High Court
to accept the plea compounding the offence based on
compl ete settlement between the parties. At thisstage,
the Court candso beswayed by thefact that the settlement
between the partiesisgoing to result in harmony between
themwhich may improvetheir futurere ationship.

29.7. Whiledecidingwhether to exerciseitspower under
Section 482 of the Code or not, timings of settlement
play acrucial role. Those caseswherethe settlement is
arrived at immediately after the alleged commission of
offenceand thematter is<till under investigation, theHigh
Court may belibera inaccepting the settlement to quash
thecrimina proceedings/investigation. Itisbecauseof the
reason that at this stagetheinvestigationistill onand
eventhecharge-sheet hasnot beenfiled. Likewise, those
caseswherethe chargeisframed but theevidenceisyet
to start or theevidenceistill at infancy stage, theHigh
Court can show benevolencein exercising its powers
favourably, but after prima facie assessment of the
circumstances/material mentioned above. Onthe other
hand, where the prosecution evidenceisamost complete
or after theconclusion of theevidencethe matter isat the
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stageof argument, normally theHigh Court shouldrefrain
from exercising its power under Section 482 of the Code,
asinsuch casesthetria court would beinapositionto
decide the case finaly on merits and to come to a
conclusion asto whether the offence under Section 307
IPCiscommitted or not. Similarly, inthose caseswhere
the convictionisalready recorded by thetrial court and
thematter isat the appellate tage beforethe High Court,
mere compromise between the partieswould not bea
ground to accept the same resulting in acquittal of the
offender who hasa ready been convicted by thetrid court.
Here charge is proved under Section 307 IPC and
convictionisalready recorded of aheinouscrimeand,
therefore, thereisno question of sparing aconvict found
guilty of suchacrime.”

21. Inre: Gian Singh vs. Sate of Punjab (supra) while answering the
referencewith regard to theinherent power of the High Court under Section 482
Cr.RPC. inquashing Criminal proceedingsagainst an offender who hassettled his
disputewith thevictim of the crime but the crimeinwhich heisalegedly involved
isnot compoundabl e under Section 320 Cr.P.C. theApex Court would hold:-

“51. Section 320 of the Code articul ates public
policy with regard to the compounding of offences. It
catal oguesthe offences puni shable under | PC which may
be compounded by the partieswithout permission of the
court and the composition of certain offenceswith the
permission of the court. The offences punishable under
the specid satutesarenot covered by Section 320. When
an offenceiscompoundabl e under Section 320, abatement
of such offence or an attempt to commit such offence or
wherethe accused isliableunder Section 34 or 1491PC
can also be compounded in the same manner. A person
whoisunder 18 yearsof ageorisanidiot or alunaticis
not competent to contract compounding of offence but
the same can be done on hisbehdf with the permission of
thecourt. If apersonisotherwise competent to compound
an offenceisdead, hislegal representatives may also
compound the offence with the permission of the court.



346

SIKKIM LAW REPORTS

Wherethe accused hasbeen committed for trial or hehas
been convicted and the appeal ispending, composition
canonly be donewith theleave of the court towhich he
has been committed or with theleave of the appedl court,
asthecasemay be. TheRevisona Court isalso competent
to alow any person to compound any offencewho is
competent to compound. The consequence of the
composition of an offenceisacquittd of theaccused. Sub-
section (9) of Section 320 mandatesthat no offenceshall
be compounded except as provided by this section.
Obvioudy, inview thereof the composition of an offence
has to be in accord with Section 320 and in no other
manner.”

“52. Thequestioniswith regard to theinherent
power of the High Court in quashing the criminal
proceedingsagaing an offender who has settled hisdispute
withthevictim of thecrimebut thecrimeinwhich heis
dlegedly involvedisnot compoundableunder Section 320
of the Code.”

“B53. Section 482 of the Code, asitsvery language
suggests, savestheinherent power of theHigh Court which
it has by virtue of it being a superior court to prevent
abuse of the process of any court or otherwiseto secure
theendsof justice. It beginswith thewords, “nothingin
thisCode” which meansthat theprovisonisanoverriding
provision. Thesewords|eave no manner of doubt that
none of the provisionsof the Codelimitsor restrictsthe
inherent power. Theguidelinefor exercise of such power
isprovidedin Section 482 itsdlf i.e. to prevent abuse of
the process of any court or otherwiseto securethe ends
of justice. Ashasbeen repeatedly stated that Section 482
confers no new powers on the High Court; it merely
safeguardsexigting inherent powerspossessed by theHigh
Court necessary to prevent abuse of the process of any
court or to securethe ends of justice. It isequally well
settled that the power isnot to beresorted to if thereis
specific provision in the Code for the redress of the
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grievance of an aggrieved party. It should be exercised
very sparingly and it should not be exercised asagainst
theexpressbar of law engrafted in any other provision of
theCode.”

“54. Indifferent situations, theinherent power
may beexercisedin different waysto achieveitsultimate
objective. Formation of opinion by theHigh Court before
it exercisesinherent power under Section 482 on either
of thetwin objectives, (i) to prevent abuse of the process
of any court, or (ii) to securetheendsof justice, isasine
gquanon.”

“B5. Inthevery natureof itscondtitution, itisthe
judicial obligation of the High Court to undo awrongin
course of administration of justice or to prevent
continuation of unnecessary judicial process. Thisis
founded on the legal maxim quando lex aiquid alicui
concedit, conceditur etid Snequaresipsaessenon potest.
Thefull import of whichiswhenever anythingisauthorised,
and especidly if, asamatter of duty, requiredto bedone
by law, it is found impossible to do that thing unless
something el se not authorised in expresstermsbe aso
done, may a so be done, then that something elsewill be
supplied by necessary intendment. Ex debitojustitiaeis
inbuilt in such exercise; the whole ideais to do real,
completeand substantial justicefor whichitexists. The
power possessed by the High Court under Section 482
of the Codeisof wide amplitude but requires exercise
with great caution and circumspection.”

“56. It needsno emphas sthat exerciseof inherent
power by the High Court would entirely depend on the
facts and circumstances of each case. It is neither
permissible nor proper for the court to provide a
straitjacket formularegulating the exercise of inherent
powers under Section 482. No precise and inflexible
guidelinescanadsobeprovided.”
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“57. Quashing of offenceor crimind proceedings
ontheground of settlement between an offender andvictim
isnot the same thing as compounding of offence. They
aredifferent and not interchangeable. Strictly speaking,
the power of compounding of offencesgivento acourt
under Section 320ismateridly different fromthequashing
of criminal proceedings by the High Court in exercise of
itsinherent jurisdiction. In compounding of offences, power
of acriminal court iscircumscribed by the provisions
contained in Section 320 and the court isguided solely
and squarely thereby while, on the other hand, the
formation of opinion by the High Court for quashing a
criminal offence or criminal proceeding or criminal
complaintisguided by thematerid onrecord astowhether
the endsof justicewould justify such exercise of power
although the ultimate consequence may be acquittal or
dismiss of indictment.”

“58. Wherethe High Court quashesacriminal
proceeding having regard to the fact that the dispute
between the offender and the victim has been settled
although the offences are not compoundable, it doesso
asinitsopinion, continuation of crimina proceedingswill
bean exerciseinfutility and justicein the case demands
that the dispute between the partiesis put to an end and
peaceisrestored; securing the ends of justice being the
ultimate guiding factor. No doubt, crimesare actswhich
haveharmful effect onthepublicand consgstinwrongdoing
that serioudly endangers and threatensthe well-being of
thesociety anditisnot safeto leavethe crime-doer only
becauseheand thevictim have settled the disputeamicably
or that thevictim hasbeen paid compensation, yet certain
crimes have been made compoundablein law, with or
without the permission of the court. In respect of serious
offenceslikemurder, rape, dacoity, etc., or other offences
of mental depravity under IPC or offences of moral
turpitude under specia statutes, likethe Prevention of
Corruption Act or the offences committed by public
servantswhileworking in that capacity, the settlement
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between the offender and the victim can have no legal
sanction at all. However, certain offences which
overwhemingly and predominantly beer civil flavour having
arisen out of civil, mercantile, commercial, financial,
partnership or such liketransactionsor theoffencesarising
out of matrimony, particularly relating to dowry, etc. or
thefamily dispute, wherethewrongisbasically tothe
victim and the offender and the victim have settled all
disputesbetween them amicably, irrespective of thefact
that such offences have not been made compoundable,
the High Court may within theframework of itsinherent
power, quashthecrimind proceeding or crimina complaint
or FIRIf itissatisfied that ontheface of such settlement,
there is hardly any likelihood of the offender being
convicted and by not quashing thecriminal proceedings,
justice shall be casualty and ends of justice shall be
defeated. Theaboveligisillustrativeand not exhaustive.
Each casewill depend onitsown factsand no hard-and-
fast category can be prescribed.”

“59.B.S. Joshi [(2003) 4 SCC 675 : 2003 SCC
(Cri) 848] , Nikhil Merchant [(2008) 9 SCC 677 : (2008)
3 SCC (Cri) 858] , Manoj Sharma[(2008) 16 SCC 1:
(2010) 4 SCC (Cri) 145] and Shiji [(2011) 10 SCC 705
1 (2012) 1 SCC(Cri) 101] doillustrate the principlethat
the High Court may quash criminal proceedingsor FIR
or complaint in exercise of its inherent power under
Section 482 of the Code and Section 320 doesnot limit
or affect the powersof theHigh Court under Section 482.
Canit besaid that by quashing criminal proceedingsin
B.S. Joshi [(2003) 4 SCC 675 : 2003 SCC (Cri) 848] ,
Nikhil Merchant [(2008) 9 SCC 677 : (2008) 3 SCC
(Cri) 858] , Manoj Sharma[(2008) 16 SCC 1: (2010) 4
SCC (Cri) 145] and Shiji [(2011) 10 SCC 705: (2012)
1 SCC (Cri) 101] this Court has compounded the
noncompoundabl e offencesindirectly?We do not think
0. Theredoesexig thedistinction between compounding
of an offenceunder Section 320 and quashing of acrimina
caseby theHigh Court inexerciseof inherent power under
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Section 482. Thetwo powersaredistinct and different
although the ultimate consequence may bethesameviz.
acquittal of theaccused or dismissa of indictment.”

“60. Wefind noincongruity intheaboveprinciple
of law and thedecisionsof thisCourt in Simrikhia[(1990)
2 SCC 4371990 SCC (Cri) 327] , Dharampal [(1993)
1SCC435:1993 SCC (Cri) 333: 1993 Cri LJ1049] ,
Arun Shankar Shukla[(1999) 6 SCC 146 : 1999 SCC
(Cri) 1076 : AIR 1999 SC 2554] , Ishwar Singh [(2008)
15 SCC 667 : (2009) 3 SCC (Cri) 1153] , Rumi Dhar
[(2009) 6 SCC 364 : (2009) 2 SCC (Cri) 1074] and
Ashok Sadarangani [(2012) 11 SCC 321] . Theprinciple
propoundedin Simrikhia[(1990) 2 SCC437: 1990 SCC
(Cri) 327] that theinherent jurisdiction of the High Court
cannot beinvoked to override expressbar providedin
law isby now well settled. In Dharampal [(1993) 1 SCC
435: 1993 SCC(Cri) 333: 1993 Cri LJ1049] the Court
observed the samething that theinherent powersunder
Section 482 of the Code cannot be utilised for exercising
powerswhich are expressly barred by the Code. Similar
statement of law ismadein Arun Shankar Shukla[(1999)
6 SCC 146 : 1999 SCC (Cri) 1076 : AIR 1999 SC
2554] . Inlshwar Singh [(2008) 15 SCC 667 : (2009) 3
SCC (Cri) 1153] the accused was alleged to have
committed an offence punishable under Section 307 1PC
and with reference to Section 320 of the Code, it was
held that the offence puni shable under Section 307 1PC
was not compoundabl e offence and there was express
bar in Section 320 that no offence shall be compounded
if itisnot compoundable under the Code. In Rumi Dhar
[(2009) 6 SCC 364 : (2009) 2 SCC (Cri) 1074] although
the accused had paid the entire due amount as per the
settlement with the bank in the matter of recovery before
the Debts Recovery Tribunal, the accused was being
proceeded with for the commission of the offencesunder
Sections 120-B/420/467/468/471 | PC along with the
bank officerswho were being prosecuted under Section
13(2) read with 13(1)(d) of the Prevention of Corruption
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Act. The Court refused to quash the charge against the
accused by holding that the Court would not quash acase
involving acrimeagainst the society whenaprimafacie
case has been made out against the accused for framing
the charge. Ashok Sadarangani [(2012) 11 SCC 321]
wasagain acasewherethe accused personswere charged
of having committed the offencesunder Sections120-B,
465, 467, 468 and 471 | PC and the all egations were that
the accused secured the credit facilities by submitting
forged property documentsascollateralsand utilised such
facilitiesinadishonest and fraudulent manner by opening
lettersof creditin respect of foreign suppliesof goods,
without actudly bringing any goodsbut inducing the bank
to negotiate the letters of credit in favour of foreign
suppliersand dso by misusing thecash-credit fcility. The
Court wasdivetothereferencemadein oneof the present
matters and also the decisionsin B.S. Joshi [(2003) 4
SCC 675 : 2003 SCC (Cri) 848] , Nikhil Merchant
[(2008) 9 SCC 677 : (2008) 3 SCC (Cri) 858] and Mano
Sharma[(2008) 16 SCC 1 : (2010) 4 SCC (Cri) 145]
and it was held that B.S. Joshi [(2003) 4 SCC 675 :
2003 SCC (Cri) 848] and Nikhil Merchant [(2008) 9
SCC 677 : (2008) 3 SCC (Cri) 858] dealt with different
factua Stuation asthedisputeinvolved had overturesof a
civil dispute but the case under consideration in Ashok
Sadarangani [(2012) 11 SCC 321] was more on the
crimind intent thanonacivil agpect. ThedecisoninAshok
Sadarangani [(2012) 11 SCC 321] supports the view
that thecrimind mattersinvolving overturesof acivil digoute
stand onadifferent footing.”

“61. The position that emergesfrom the above
discussion can be summarised thus: the power of theHigh
Court in quashing a crimina proceeding or FIR or
complaintinexerciseof itsinherent jurisdictionisdistinct
and different fromthe power giventoacriminal court for
compounding theoffencesunder Section 320 of the Code.
Inherent power is of wide plenitude with no statutory
limitation but it hasto be exercised in accord with the



352

SIKKIM LAW REPORTS

guideline engrafted in such power viz.: (i) to securethe
endsof justice, or (ii) to prevent abuse of the process of
any court. In what cases power to quash the criminal
proceeding or complaint or FIR may be exercised where
theoffender and thevictim have settled their disputewould
depend on thefactsand circumstances of each caseand
no category can be prescribed. However, beforeexercise
of such power, the High Court must have dueregard to
the nature and gravity of the crime. Heinous and serious
offencesof mental depravity or offenceslikemurder, rape,
dacoity, etc. cannot befittingly quashed even though the
victimor victim'sfamily and the offender have settled the
dispute. Such offencesare not privatein nature and have
aseriousimpact on society. Similarly, any compromise
between the victim and the offender in relation to the
offences under special statutes like the Prevention of
Corruption Act or the offences committed by public
servants while working in that capacity, etc.; cannot
providefor any basisfor quashing criminal proceedings
involving such offences. But the criminal caseshaving
overwhelmingly and predominatingly civil flavour stand
on a different footing for the purposes of quashing,
particularly theoffencesarisng fromcommercid, financid,
mercantile, civil, partnership or such liketransactionsor
the offencesarising out of matrimony relating to dowry,
etc. or thefamily disputeswherethewrongisbasically
privateor persond in nature and the partieshaveresolved
their entiredispute. In thiscategory of cases, theHigh
Court may quash thecriminal proceedingsif initsview,
because of the compromise between the offender and the
victim, the possibility of convictionisremote and bleak
and continuation of thecrimina casewould put theaccused
to great oppression and prejudice and extremeinjustice
would be caused to him by not quashing thecrimina case
despitefull and complete settlement and compromisewith
thevictim. In other words, the High Court must consider
whether it would be unfair or contrary to theinterest of
justice to continue with the criminal proceeding or
continuation of thecrimina proceeding would tantamount
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to abuse of process of law despite settlement and
compromise between the victim and thewrongdoer and
whether to secure the ends of justice, it isappropriate
that the criminal caseisput to an end and if theanswer to
theabovequestion(s) isintheaffirmative, theHigh Court
shall bewell withinitsjurisdiction to quash thecriminal
proceeding.”

22. A perusal of thenotice of accusationsdated 22.03.2017 framed by the
Learned Chief Judicial Magistrate makesit evident that the offencesunder Section
279/338 of the IPC and Section 184 of the Motor VehicleAct, 1988 pertainsto
the same occurrence. As per the accusations the accused/petitioner No.1 was
drivingan SUV vehicleon 03.06.2016 in speed sorash and negligent that it hit the
Scooty driven ontheroad causing grievoushurt totherider i.e. thevictim/petitioner
No.3. The deed of compromise dated 11.06.2016 and the declaration dated
28.07.2017 makesit evident that al issues between the offender and thevictim
have been amicably settled. The offence under Section 279 IPC is not
compoundable. Therest of the offences charged agai nst the accused/petitioner
No.1 are compoundable and have been compounded.

23. From therecital of the deed of compromiseit isclear that theinjured
victim/petitioner No.3wasimmediately evacuated by theaccused/petitioner No.1
withthe help of other personsto the Singtam District Hospital and admitted there
for treetment and care. L ater onthevictim/petitioner No.3 wasreferred to Mohapa
Nursing Home, Pradhan Nagar, Siliguri. It isal so noti ced that the accused/petitioner
No.1 hasbornethe medical expensesof theinjured victim/petitioner No.3for an
amount of Rs.1,00,000/- (Rupees One L akh); expensesfor the damagesto the
Scooty for an amount of Rs.60,000/- (Rupees Sixty Thousand) and for themedical
expenses of one Ram Bahadur Chhetri, the pillion rider who had suffered simple
injury. The dispute and differences between the parties have thus been amicably
resolved and a total amount of Rs.1,70,000/- (Rupees One Lakh Seventy
Thousand) paid asdetail ed aboveand thevictim/petitioner No.3 hasacknowledged
the receipt of the same vide declaration dated 28.07.2017.

24. Itistruethat Section 279 IPC isnot compoundable under Section 320
Cr.PC. rashand negligent driving on apublic way, if proved, isan offencewhich
doesaffect the Society. However it isnoticed that thereisno dlegation against the
accused/petitioner No.1 that at thetime of accident hewasunder theinfluence of
liquor or any other substanceimpairing hisdriving skills. Thealegation put totrial
isoneof rash and negligent act smplicitor and not acase of drivinginaninebriated
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condition. ThisCourt noticesthat thedlegationinthefind report isthat theaccused/
petitioner No.1 stayed back after the accident, loaded the Scooty in hisvehicle
with the help of the locals and produced it at the Police Station. Thereisno
allegation that the accused/petitioner No.1 tried to escape after the accident.

25.  Theexamination of prosecution witnessesisyet to commence. Themain
witnessesin the pending crimina proceeding would be the partiesto the deed of
compromise and the declaration. The accused/petitioner No.1 isaresident of
Bhutan and perhapsnot afrequent driver intheroadsof Sikkim. Itisnoticed that
during the proceedingsbeforethis Court the accused/petitioner No.1 waspersondly
present in various dateswhich isaclear indication that the accused/petitioner
No.1 hasdueregard to the mgjesty of theIndian Laws.

26.  Section 279 IPCisnot aheinous offence. All dispute and differences
being settled amicably and to the compl ete satisfaction of the victim/petitioner
No.3 the continuation of the Crimina proceeding would bean exerciseinfutility
andin such circumstancesthepossibility of convictionwould beremoteand bleak.
The benevolence of the victim/petitioner No.3 to forgive the accused/petitioner
No. 1 who issaid to have injured him must also not belost sight of. Itisalso
noticed that if thetrial isto continue the accused/petitioner No. 1 who hasshown
agreat amount of right thinking, reflected in hisconduct, post theaccident, would
be put to unnecessary judicial process. Therefore, not quashing the Criminal
proceeding despiteful | and compl ete settlement and compromisewould not bein
theinterest of real, complete and substantia justice.

27.  ThisCourtinre Manoj Subbav. Sateof Sikkim (supra) whileexercisng
itsinherent powersunder Section 482 of Cr.PC. would quashthe FIR registered
under Section 279/337/338 of the IPC read with Section 184 and 187 of the
Motor VehiclesAct, 1989 and the GR.Case registered thereafter.

28. In the circumstances, this Court is of the view that thisisafit caseto
exercisetheinherent powersof this Court under Section 482 Cr.P.C. to secure
theendsof justice. In exercise of theinherent powersof this Court under Section
482 of the Cr.P.C. the FIR No. 29 of 2016 dated 03.06.2016 and its subsequent
proceedingsi.e. GR. CaseNo. 24 of 2016 (State of Sikkimv. Shri Thinlay Dorjee)
isquashed.

29.  Copy of thisOrder may besent to the Court of the Learned Chief Judicia
Magistrate, East Sikkim at Gangtok for compliance.
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scrutiny and consider ation. (Paras 8, 10 and 11)
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Petition allowed.
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ORDER
The Order of the Court was delivered by Meenakshi Madan Rai, J

1. The State-Appd lant isbeforethis Court, aggrieved by the Judgment and
Order of acquittal, dated 29-07-2016, passed by the L earned Sessions Judge,
Specia Division—I1, at Gangtok, East Sikkim, in Sessions Trial Case N0.09 of
2015 (State of Sikkim vs. Gurmey Wangchuk Wazalingpa @ Gyur mee
and Others), whereby the Respondents No.1 to 5 wereacquitted of the offences
under Sections 302/323/325/506/34 of the Indian Penal Code (for short “the
IPC”) and the Respondents No.6 and 7 from the charges under Sections 176/34
of thel PC.

2. Thefacts summarised for the present purposesarethat, on 18-05-2013,
the deceased, Rakshit Singh M eena @ Rakshit Meena, along with oneAnirban
Neogi (PW.22), wentto CaféLive& Loud, a Tibet Road, Gangtok, at around 8
p.m. and werelater joined by their friends, namely, AdityaVerma (PW.8), Ambar
Chandra(PW.23), Arindam Parmar (PW.21) and Divit Vinod (PW.9), at around
10 p.m. At around 01.30 am., on 19-05-2013, the deceased and hisfriends, all
studentsof Sikkim Manipal Institute of Technology (SMIT), Magjitar, Rangpo,
East Sikkim, were assaulted by six unknown persons, onthestairsand outsidethe
said Café, who after the assault made good their escape in two vehicles. The
injured deceased and hisfriendsreturned to their hotel at Arithang, Gangtok. At
around 5am., dueto the deteriorating condition of the deceased, hewastakento
STNM Hospital, Gangtok, and thereafter to Central Referral Hospital, Tadong,
where he was declared “brought dead”. The Prosecution case is that the
RespondentsNo.1to 5 herein are the assailants and the indi scrimi nate assault
inflicted by them on the PWsmentioned hereinabove and the deceased, led to the
fatdity.
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3. By filing thisApplication under Section 378(3) of the Code of Criminal
Procedure, 1973 (for short “the Cr.R.C.”), the State-Appellant seeks L eaveto
Apped againg theimpugned Judgment. Thegroundsraised by Learned Additiond
Public Prosecutor wasthat theimpugned Judgment was passed mainly on the
ground that thetestimony of thewitnessessuffered from substantia infirmitiesand
inconsi stencies and were not sufficient to convict the Respondentswho were
extended the benefit of doubt. On the contrary, the evidence of five witnesses,
being PWs8, 9, 21, 22 and 23, relied on by the Prosecution, corroborate each
other, with regard to theincident and the assault by the Respondents, whichled to
the death of Rakshit Singh Meena @ Rakshit Meena, thevictim. Walking this
Court through the evidence of the said witnessesat length, it was contended that a
closer scrutiny of the evidence, so furnished by the Prosecution, would clearly
indicatethat the Respondents had beenidentified by thewitnesses, emphasiswas
laid ontheevidenceof PW.22. That, althoughthe Learned Tria Court had opined
inits Judgment that the place of occurrence wasaso not specified, however, the
witnesses have clearly described thelocation aswell asthetime of the offence,
which hasbeen consstent. That, the Learned Trid Court had held that thewitnesses
were unableto throw light on the physical and mental condition of the deceased or
for that matter unableto identify the Respondents and failed to describetheir
physical featuresof the said accused persons, the Respondents herein. That, such
an observation serioudy prejudicesthe Prosecution case. Cons dering thetime of
the offence, it sufficesthat they wereabletoidentify the Respondentsasthe persons
who perpetuated the offencethat relevant night. The Learned Tria Court erredin
discarding theidentification of the accused persons, the Respondentsherein. The
evidenceon record infact formsacomplete chain of evidencewhich leadstothe
irresistible conclusion that the Respondentswereresponsi blefor the offence. The
Learned Trid Court thusfailed to gppreci ate the Prosecution evidenceinitscorrect
perspectiveasrequired by Law and erroneoudly acquitted the accused persons,
hence, there being questionswhich require consideration by thisCourt, the Leave
toAppeal begranted.

4, Resisting theargumentsput forth by Learned Additiona Public Prosecutor,
Learned Counsel for the Respondents No.1 and 2 would urge that therewasno
error inthefinding of the Learned Tria Court. That, the evidence of thewitnesses
leadsto aclear conclusion that none could identify the accused personsbesides
the Prosecution case hasto stand on itsown legs. Hence, in the absence of any
specific evidence against the Respondents No.1 and 2 and in the absence of
identification or proof of any assault, the Petition be dismissed.
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5. Learned Counsd for the RespondentsNo.3, 4, 5, 6 and 7, had no objection
to the Petition, conceding that on the sameissuean Appeal being Crl.A. No.30 of
2016 (Renu Meenavs. Sate of Sikkim and Others) has been filed by the
mother of thevictim and aready admitted by thisCourt, vide Order dated 16-02-
2017.

6. Wehaveheard L earned Counsd at length and given anxiousconsideration
totheir submissions. We havea so perused the pleadings and documentsannexed
thereto.

7. In order to appreciate the matter at hand, we may extract therelevant
Section of the Cr.P.C. Section 378(3) readsasfollows;

“378. Appeal in caseof acquittal.—...........
(3) No appeal under sub- section (1) or subsection

(2) shall be entertained except with theleave of theHigh
Court.

8. Theprovisionfor seeking Leaveto Appeal isto ensurethat no frivolous
Appeal arefiled against ordersof acquittal asamatter of course. TheHon' ble
Supreme Courtin KhumbhaRam vs. Sateof Rajasthan and Other st relying
onthedecision of Sateof Rajasthan vs. Sohan Lal?, held that;

“3. ... The State does not in pursuing or
conducting acrimina caseor an gpped espouseany right
of itsown but really vindicates the cause of society at
large, to prevent recurrence aswell as punish offences
and offendersrespectively, inorder to preserveorderliness
insociety and avert anarchy, by upholding theruleof law.

0. Further, in Sate of Rajasthan vs. Firoz Khan aliasArif Khan?the
Hon' ble Supreme Courtinan Appedl, filed by the State of Rajasthan, against the
fina Judgment and Order of theHigh Court of Rgjasthan, in Crl. Leaveto Apped
No0.227 of 2005, dated 28-10-2005, which had dismissed the A pplicationfiled

1 (2016) 15 SCC 613
2 (2004) 5 SCC 753
3 (2016) 12 SCC 734
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by theAppellant,i.e., the State of Rajasthan, seeking Leaveto fileAppea under
Section 378(3) of the Cr.P.C., observed asfollows;

“10. The question asto how the application for
grant of leaveto appeal made under Section 378(3) of
the Code should be decided by the High Court and what
arethe parameterswhich the High Court should keepin
mindremainsno moreresintegra. Thisissuewasexamined
by this Court in State of Maharashtrav. Sujay Mangesh
Poyarekar [(2008) 9 SCC 475]. C.K. Thakker, J.
speaking for the Bench held in paras 19, 20, 21 and 24
asunder: (SCC pp.482-83)

“19. Now, Section 378 of the Code providesfor
filing of appeal by the State in case of acquittal. Sub-
section (3) declaresthat no apped ‘ shall be entertained
except withtheleave of theHigh Court’. Itis, therefore,
necessary for the Statewhereit isaggrieved by an order
of acquittal recorded by a Court of Session to filean
applicationfor leaveto appea asrequired by subsection
(3) of Section 378 of the Code. It is also true that an
appeal can beregistered and heard on meritsby theHigh
Court only after theHigh Court grantsleave by alowing
theapplication filed under sub-section (3) of Section 378
of the Code.

20. In our opinion, however, in deciding the
guestion whether requisiteleave should or should not be
granted, the High Court must apply its mind, consider
whether aprimafacie case hasbeen madeout or arguable
points have been raised and not whether the order of
acquittal would or would not be set aside.

21. It cannot be laid down as an abstract
proposition of law of universal application that each and
every petition seeking leaveto prefer an appeal against
an order of acquittal recorded by atrial court must be
allowed by the appellate court and every appea must be
admitted and decided on merits. But it a so cannot be
overlooked that at that stage, the court would not enter
into minute detailsof the prosecution evidenceand refuse
leave observing that thejudgment of acquittal recorded
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by thetrial court could not besaid to be* perverse” and,
hence, no leave should be granted.

* * *

24. \We may hasten to clarify that we may not be
understood to havelaid down an inviolablerulethat no
leave should berefused by the appellate court against an
order of acquittal recorded by thetria court. We only
statethat in such cases, the appellate court must consider
therelevant material, sworn testimoniesof prosecution
witnesses and record reasons why |eave sought by the
State should not be granted and the order of acquittal
recorded by thetrid court should not bedisturbed. Where
thereisapplication of mind by the appellate court and
reasons (may bein brief) in support of such view are
recorded, the order of the court may not be said to be
illegal or objectionable. At the sametime, however, if
arguablepointshavebeenraised, if themateria onrecord
discloses deeper scrutiny and reappreciation, review or
recons deration of evidence, the gppel late court must grant
leave as sought and decide the appeal on merits. Inthe
case on hand, the High Court, with respect, did neither.
Inthe opinion of the High Court, the casedid not require
grant of leave. But it also failed to record reasons for
refusdl of suchleave.” ”

10.  Ontheprinciplesenunciated hereinabove, while considering the matter at
hand, we find that the offence under which the Respondents No.1 to 5 were
booked are Sections 302/323/325/506/34 of the | PC and under Sections 176/
34 of the IPC against the Respondents No.6 and 7. Needless to add that, the
offence under Section 302 of the IPC isaheinous offence, and thelife of the
young victim herein hasbeen snuffed out.

11.  After acareful and meticulousconsideration of therelevant material and
evidenceon record, wefind that arguabl e points have been raised by the A ppellant
whicharenot trivia, consequently, thematerid furnished before usrequiresdeeper
scrutiny and consideration.

12.  Consequently, theLeaveto Appedl isalowed.
13. Crl.L.P. standsdisposed of accordingly.
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(BeforeHon' ble Justice Mr. Bhaskar Rg) Pradhan)

Crl. A.No. 13 of 2016
Deo Kumar Rai APPELLANT
\ersus
Sateof Sikkim RESPONDENT

For theAppédlant: Mr. Zangpo Sherpa, Legal Aid Counsel with
Ms. Mon Maya Subba, Advocate.

For Respondent : Mr. SK Chettri and Mr. D. K. Siwakoti, Assistant Public
Prosecutors.

Date of decision: 13" September 2017

A. Indian EvidenceAct, 1872—S. 134 —It issettled law that conviction
can befounded on thetestimony of the prosecutrix alone, unlessthereare
compelling reasons for seeking corroboration. It is equally well settled
that the evidence of prosecutrix ismorereliablethan that of an injured
witness— The evidence produced reflectsthat besdesMs. R and Ms. S,
and the convict there was no one else when the alleged offences were
committed on Ms. R and Ms. S on two different occasions — Minor
discrepancies are bound to occur when the other witnesses who merely
heard what wastold tothem narrateabout theincident. It issignificant to
notethat theevidence of Ms. R and Ms. S, although both of tender age,
arecogent and unblemished in spiteof being subjected to crossexamination
by the defence. (Para 34 and 53)

B. Codeof Criminal Procedure, 1973—S. 164—Thedefencehad ample
opportunity tousethepreviousstatement of Ms. R taken under S. 164to
contradict her —S. 145 of the Indian Evidence Act, 1872 per mits cross-
examination asto previous statement in writing—However, the defence
did not do so. At the Appellate stage, the convict cannot be per mitted to
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takeadvantageof such discrepancies, even if it isexisted, when thedefence
failed to contradict Ms. R in themanner provided under law. It must be
remembered that evidencegiven intheCourt under oath hasgreat sanctity,
whichiswhy it iscalled substantive evidence—A statement under S. 164
can be used for both corroboration and contradiction. The object of
recording astatement under S. 164 istodeter thewitnessfrom changinga
stand by denying the contentsof her previoudy recor ded statement and to
tideover immunity from prosecution by thewitness—Any for mer statement
of awitnessisadmissibleunder S. 157 of thelndian EvidenceAct, 1872 —
Thusthediscrepanciespointed out cannot cometotherescueof theconvict
at the Appellate stage. (Paras 56 and 57)

C. Codeof Criminal Procedure, 1973—S. 154—Delay in lodgingthe
F.I.R — This Court has examined the evidence of Ms. R and Ms. Sand
cometotheconclusion that thesamearenot only truthful and reliable but
their evidencesalonecould bethebasisof conviction. In such circumstances,
asheld by theApex Court, it isimportant todeal with it with all sensitivity
that isneeded in such casestaking stock of therealitiesof life. Theassault
amountsto aggravated sexual assault under the POCSO Act, 2012. The
victimsarechildren aged 6 and 11 years. Theincident relatestoarural
area of West Sikkim. The families of both Ms. R and Ms. S come from
lower incomestrata of society. Theconvict wasarelativeof Ms. R and a
co-villager of Ms. S. Consciousness, alertness and consequences of
procedural lawswould definitely not be consider ationsfor such witnesses
who are bound to make exaggerations, and sometimes embellish the
evidence. When such heinousoffencesarecommitted on minor children it
may per hapsalso be expected that thefamily member smay be confused,
ill advised and may not under stand thenuancesof not reportingthecrime
on time. (Para 65)

D. Codeof Criminal Procedure, 1973 —S. 354 —Whileconducting a
trial of different offences allegedly committed against two victims, the
Special Judgemust clearly and cogently specify the offences of which, and
the Sectionsof the POCSO Act, 2012 under which, theaccused isconvicted
and punishment towhich heissentenced — The Special Judge, whilewriting
theoperative part of thejudgment seem to havelost sight of thelaw and
thefact that the Special Court wasin fact conductingatrial of two separ ate
and digtinct offencescommitted on twovictims. Thisisarequirement under
the provision of S. 354 —The L ear ned Special Judge while conducting a
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trial of two offencescommitted against two victims must keep conscious
of thefact that the Special Court isrequiredtorender justicetotwovictims
—Each of the offencesdefined in sub-section (a) to (u) of S. 9 of the POCSO
Act, 2012 aredistinct and different offenceshaving different ingredients.
Thus, the convict was liable to be punished separately for the offence

committed on Ms. Runder S.9(n) and on Ms. Sunder S. 9(m).
(Paras 73, 74, 75 and 78)

E. Code of Criminal Procedure, 1973 —S. 31 — Sentencein cases of
conviction of several offences at one trial — The Special Judge while
sentencing must keep in mind theprovisionsof S. 31 which providesthat
when a person isconvicted at onetrial of two or mor e offences, theCourt
may, subject totheprovision of S. 71 of the |.P.C, sentence him for such
offences, the several punishmentsprescribed ther eof which such Courtis
competent toinflict. It isdesirablethat the Special Court should record
what punishment it awar dsfor each of thetwo distinct offences. Asthisis
not donecomplicationswould necessary ariseat theappellate stage. Proper
cour se of action would have been to pass a separ ate sentence for each
offence—Thequestion in such situationsastowhat inter pretation should
be given to such a composite sentence was persuasively answered by a
Division Bench of theAllahabad High Court in re: Murlidhar Dalmiav.
Sate — No failure of justice would have occasioned the convict for the
irregularity in passing acomposite sentence by the Special Judgein view
of S. 465 of Cr.P.C.

(Paras 76, 79 and 80)

F. Protection of Children from Sexual OffencesAct, 2012—S. 33 (8) —
Protection of Children from Sexual Offences Rules, 2012 — Rule 7 —
Compensation —Many atimesduetothepeculiar factsof thecase, aTrial
Judgemay befaced with thesituation whereit isfound that in addition to
thepunishment, compensation must bedir ected tobepaid. I n such stuations
theTrial Courtisnot helpless. S. 33 (8) read with Rule 7 wasmade precisaly
for thesaid purpose. The Special Judge hasthepower and ther eforemust
also exerciseit, in appropriate cases, to direct payment of compensation
as per the Sikkim Compensation to Victimsor his Dependents Scheme,
2011 asamended till date. The aforesaid provisionsarevictim centric. It
ismeant for the purposeof rehabilitation of thevictim who has suffered
lossor injury asaresult of thecrimeand who requirerehabilitation. The
Special Court isrequired toconsider whether thereisaneed for directing
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payment of compensation by fir stly making adequateinquiry and ther eafter
giving reasons. Thequantum of compensation must beaspr escribed under
theprovisionsof the Sikkim Compensation to Victimsor hisDependents
Scheme, 2011 asamended till date—While making therecommendation
by the Court and while deciding the quantum of compensation payable
under the Sikkim Compensation to Victimsor his Dependents Scheme,
2011 as amended till date the ethos of S. 33(8) of the POCSO Act 2012,
Rule7 of thePOCSO Rules2012 and S. 357(A) of the Cr.P.C, which have
direct rootsin the concept of victimology must alwaysbein itsmind.
(Paras 85, 86, 91, 92, 93, 94, 95, 96, 97 and 98)

G. Code of Criminal Procedure, 1973 — S. 357 — S. 357 A —
Compensation — I n exer cise of the power sconferred by Section 357 A, the
Sikkim CompensationtoVictimsor hisDependents (Amendment) Schemes,
2013 came into force in Sikkim on 24.06.2013. The said Scheme was
amended vide Sikkim Compensation to Victims or his Dependents
(Amendment) Schemes, 2013 and themaximum limit of compensation was
enhanced under particular headsof lossor injury. On 25.11.2016 Sikkim
Compensation to Victimsor hisDependents (Amendment) Schemes, 2016
wasnotified in the Skkim Gover nment Gazettemakingit applicablefrom
18.11.2016. Thesaid amendment of 2016 further enhancesthemaximum
limit of compensation on variousheadsof lossor injury.

(Paras 87, 88, 89)

H. Protection of Children from Sexual OffencesRules, 2012 —-Rule7
—Intermsof S. 33 (8) of the POCSO Act, 2012 read with the POCSO
Rules, 2012 and S. 357 A (3) of Cr.P.C, the Special Judgewasrequired to
cometo aconclusion whether the compensation awar ded under S. 357 of
Cr.P.C.isadequateor not for therehabilitation of Ms.R and Ms. S. The
consider ations ar e cogently enumerated in Rule 7 of the POCSO Rules,
2012. In the facts of the present case, the type of abuse, gravity of the
offenceand the severity of the mental and physical harm suffered by the
victimswould berelevant. Thefact that theaggravated sexual assault on
Ms. R and Ms. Swereisolated incidentswould also bearelevant factor.
Equally important would bethefinancial condition of Ms. R and Ms. S
which asper theevidenceavailablewasdefinitely not good. Theshock of
such heinous sexual assault by Ms. R’s own uncle on Ms. R and by a
person known toMs. Son her would alsobeareevant consideration. The
Special Courtisrequiredtoask itself astowhat isrequired torehabilitate
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thevictim who hassuffered both mentally and physically to get over that
trauma. The Special Judgedid not do so. Under the Skkim Compensation
toVictimsor hisDependents Schemes, 2011 asamended till datefor sexual
assault (excluding rape) an amount of 50,000/- (RupeesFifty Thousand) is
prescribed asthe maximum limit of compensation. As such the Sikkim
State Legal Services Authority isdirected to pay Ms. R and Ms. Sjust
compensation of 45,000/- (Rupees Forty-Five Thousand) each from the
Victim Compensation Fund provided by the Sate Government toit —As
required under Rule7 (5), the Sate Gover nment shall pay thecompensation

within 30 daysof thereceipt of thisjudgment.
(Para105)

l. Protection of Children from Sexual OffencesAct, 2012—S. 33 (7) —
| dentity of thechild —1t isseen that thel nvestigating Officer whilepreparing
the charge-sheet; the L earned Judicial Magistrate while recording the
statement of Ms. R and Ms. Sunder S. 164 of Cr.P.C. and the Special
Judgewhilerecoding thedeposition of Ms. R and M's. Swerenot conscious
that theidentity of the child cannot be compromised and that theidentity
of thechild isnot only the name of the child but thewholeidentity of the
child, theidentity of the child’sfamily, school, relatives, neighbour hood or
any other infor mation by which theidentity of thechild may berevealed. It
isurged that the guidelineslaid down by thisCourt in Rabin Burman v.
Sate of Sikkim, 2017 SCC OnLine Sikk 143 be followed to ensure strict
compliance of thelaw with regar d to non-disclosur e of theidentity of the
child with thesensitivity the situation commands.

(Para110)

Appeal dismissed.
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JUDGMENT
Bhaskar Raj Pradhan, J

1. The Judgment of the Learned Special Court dated 17.09.2015 (the
impugned judgment) sentencesthe convict to undergo simpleimprisonment of 5
yearsandto pay afineof I 10,000/- (RupeesTen Thousand) only under Section
9 (m) and 9 (n) and punishable under Section 10 of the Protection of Children
from Sexual OffencesAct, 2012 (POCSOAcct, 2012). In default of payment of
fine, theconvict wasdirected to further undergo simpleimprisonment of 3 (three)
months. However, the period of detention aready undergoneby theconvict during
investigation and trial wasto be set off against this period of imprisonment as

provided under Section 428 Cr.P.C. Thefine, if recovered, wasto be handed
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over to thevictim as compensation under Section 357 of the Code of Criminal
Procedure, 1973 (Cr.RC.).

2. Theconvict/appellant herein seeksto assall theimpugned judgment passed
by the Special Judge. Mr. Zangpo Sherpa, Legal Aid Counsel for the Appellant
submitsthat the L earned Specia Judge ought not to haverdied upon thetestimony
of thevictimsa onewhentherewerecertaininconsstenciesin thefacts. Hefurther
submitsthat the Learned Special Court had erred in not considering thedelay in
lodging theFirst Information Report (FIR). Hefurther submitsthat the prosecution
had failed to examine necessary witnessesand the testimonies of those witnesses
who had been examined wereincons stent. Mr. Zangpo Sherpa, reiesupon M ohd
Ali alias Guddu v. Sate of U.P.!and Govt. of NCT of Delhi v. Mullah
Muzib?.

3. TheApex Courtinre: Mohd Ali aliasGuddu (supr a) would hold that
there can benoiotaof doubt that the conviction can be based on sole testimony of
prosecutrix, evenwithout corroboration, if it isimpeachable and beyond reproach.
However, when aCourt on studied scrutiny of the evidencefindsit difficult to
accept theversion of the prosecutrix, becauseitisnot irreproachable, thenthereis
arequirement for search of such direct or circumstantial evidencewhichwould
lend assuranceto her testimony and in such caseswhere such other evidence does
not support the story of the prosecutrix it can be discarded.

4, Thefactsof thecaseinre: Mullah Muzib (supra) isdistinguishableas
would be seeninthelater part of thisjudgment. Mullah M uzib (supra) wasa
caseof materia contradiction inthetestimoniesof thetwo witnesses, thevictim
and hisuncle, because of which the High Court had held that the evidence produced
isnot cogent enough to provethat the accused had carnal intercourse with the
victim.

5. Mr. S. K. Chettri, Learned Ass stant Public Prosecutor for the Statewould
strongly contend that the judgment sought to be led wasareasoned one, the
testimoniesof thetwo child victimswere cogent and reliabl e, the prosecution had

12015 (7) SCC 272
2 2015 SCC OnLine Del 7228
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been ableto establish theingredients of the offences charged and therefore the
same needs no interference. Mr. S. K. Chettri, relies upon Dharma Rama
Bhargarev. Sateof Maharashtra®, Gurbachan Singh v. Satpal Singh &
Org'., Sateof H.P. v. Asha Ram®, State of Himachal Pradesh v. Suresh
Kumar Alias DC® ., Mohd. Imran Khan v. Sate Government (NCT of
Delhi)’, Swaroop Singh v. Sate of Madhya Pradesh® and Sanjok Rai v.
Sateof Sikkim®.

FACTUAL MATRIX

6. The relevant facts for the purpose of deciding this appeal is that on
31.12.2014 at 19.00 hrsan FIR waslodged at the NayaBazar Police Station by
PW.4 alleging commission of rape on two minor children, Ms. Rand Ms. S, by
the convict. Theinvestigation was conducted by PW.13. The charge-sheet was
filed on 16.02.2015. On 18.03.2015 the Learned Specia Judge framed two
charges. Thefirst chargerelated to minor victim Ms. R, aged 11 years. It was
alleged that since 2012 to December, 2014 the convict being ardativeof Ms. R,
committed aggravated sexual assault on her repeatedly, which offencefell under
Section 9(I), 9(m) and 9(n) and punishableunder Section 10 of the POCSOACt,
2012. The second charge related to the aggravated sexual assault on the other
childvictim, Ms. S, aged about 6 years. It wasalleged that sometimein theyear
2014 the said offence was committed by the convict, which offencefell under
Section 9(m) and punishable under Section 10 of the POCSO Act, 2012. 13
witnesseswere examined by the prosecution.

7. Thevictim, Ms. R, wasexamined asPW.2. Her mother wasexamined as
PW.1 and her father wasexamined asPW.6., MsR’ssister-in-law, who noticed
someswd ling over thechest of Ms. R, inquired about it and wasinformed by Ms.
R that shewas sexually assaulted by her ‘dewa’ (uncle), wasexamined asPW.8.

3(1973) 1 SCC 537.

4 (1990) 1 SCC 445

5 (2005) 13 SCC 766

s (2009) 16 SCC 697

7 (2011) 10 SCC 192

s (2013) 14 SCC 565

$ 2017 SCC OnLine Sikk 76.
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8. Thenextvictim, Ms. S, wasexamined asPW.3. Her father wasexamined
as PW.5.
0. First informant for both the offenceswas examined asPW.4. PW.7 and

PW.5. arethe saizurewitnesses of thebirth certificatesof Ms. R, andMs. S, vide
sei zurememos (Exhibit-7 and Exhibit-9).

10. PW.11 is the Gynaecologist a the STNM Hospital, Gangtok who
examined Ms. Rand Ms. S, both on 01.01.2015 and proved hisreports (Exhibit-
13 and Exhibit-12) respectively.

11. PW.12 wasthe Station House Officer (SHO) at therdevant timeof lodging
thefirst information by PW.4 alleging that hiselder brother, the convict, had
committed rapeon Ms. Rand Ms. S.

12. PW. 13 was the Investigating Officer who on completion of the
investigation laid the charge-sheet before the Court of the L earned Special Judge.
Chargeswereframed on 18.03.2015 and thetria culminated in the conviction of
theconvict.

EVIDENCE RELATINGTOASSUALT ON Ms. R.

13. Ms. R hasdeposed that sheknowsthe accused whoisher ‘ Dewa (uncle).
Shefurther statesthat on 14.11.2014, after attending her school, shewent to the
placewhere her mother worksat thesite. At the site shewent to drink water tothe
house of the convict. When shewasdrinking thewater given by PW.4, the brother
of the convict, PW.4 | eft. Thereafter, the convict camefrom behind and fondled
her breasts and threatened her not to tell anyone. Ms. R further statesthat only
after several days, shetold about theincident to her sister-in-law, PW.8. Ms. R
identified her sgnaturesonthequestionnaire put by theMagistrate (Exhibit-1) and
her statement recorded under Section 164 Cr.P.C. (Exhibit-2).

14. In crossexamination Ms. R confirmed that on 14.11.2014 PW.4 and his
brother, the convict, wheretogether in their house. Ms. R a so admitted that she
narrated about the alleged incident to PW.8 only after few daysand shedid not
tell her mother about the same. Ms. R further admitted that the rel ation between
the convict and her family wasnot healthy and cordial. Ms. R clearly denied the
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suggestion of the defence Counsdl that the convict had not comefrom behind and
fondled her breasts and that the convict had not threatened her not to discloseto

anyone about theincident. Ms. R could not recollect when her statement was
recorded by the Police.

15. PW.8 deposed that about 4 to 5 monthsprior to the date of her deposition
inCourt (i.e. 16.04.2015) she had noticed some swelling over thechest of Ms. R,
inquired from her about the same and wastold by Ms. R, that shewas sexually
assaulted by her * Dewa (uncle). PW.8 thereafter informed Ms. R’'smother, PW.1
about theincident. Thereafter, they inquired about theincident from the convict,
who replied that PW.1 had taken someloan from him and taking advantage of
that the convict used to sexually assault Ms. R.

16.  Oncrossexamination PW.8 admitted that she had informed PW.1 about
theincident in the month of November, 2014 but does not remember the exact
date. PW.8 denied the suggestion made by the defencethat Ms. R had not disclosed
about the commission of sexual assault on her by the convict. PW.8 aso denied
the suggestion made by the defencethat her alegation that the convict had admitted
to thecrimewasafa se statement. PW.8 admitted that PW.1 was al so present
with her when the convict confessed about theincident. PW.8 al so admitted that
the relation between the convict and PW.1 was not good and cordial. PW.8
denied the suggestion made by the defence that it was because of thisstrained
relaionshipthat Ms. R'sfamily had lodged thefa se complaint against theconvict.

17. PW.1, themother of Ms. R, recognized the convict asher brother-in-law.
On 14.11.2014, PW.8told her that the convict had committed rapeon Ms. R.
PW.1 requested PW.8 to inquire about the matter fromMs. R, after whichPW.8
inquired from Ms. R and confirmed that the convict had committed rapeon Ms.
R. After that PW.1inquired about theincident from Ms. R, reported the matter to
thevillage Panchayat and thereafter they reported it to the Police.

18. In crossexamination PW.1 reiterated her statement about PW.8informing
her that the convict had committed rape on Ms. R. She also admitted, in cross
examination, that she had also noticed that the breast of Ms. R was swollen.
PW.1 admitted that they had reported the matter to the Police after seven daysof
theincident. PW.1 admitted of having takenaloan of ~ 3000/- from the convict
prior to the incident and that she had not returned the amount to the convict.
PW.1 denied that the rel ation between the convict and her was not cordia prior
totheincident. All other suggestion made by the defence was denied by PW.8.
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19. PW.6, thefather of Ms. R, dsoidentified theconvict ashiscousin. PW.6
deposed that on 31.12.2014 helearnt that convict had committed sexual assault
onMs. Rand Ms. Sand thereafter they reported the matter beforethe Panchayat
and | ater to the Police. PW.6 al so deposed that on 31.12.2014 the Police had
seized birth certificate of hisdaughter, Ms. R and identified Exhibit-8 asthebirth
certificate of Ms. R. PW. 6 al so deposed that on the sameday the Police had also
seized thebirth certificate of Ms. Svide Exhibit-9 and identified the said birth
certificateasExhibit-10.

20. In cross examination, PW.6 admitted that PW.1 was hiswife. PW.6
denied the suggestion that hiswifehad informed about the alleged incident during
second or third week of November, 2014. PW.6 admitted that he did not have
any personal knowledge about this case and that what he deposed was on the
basis of hearsay. PW.6 denied the suggestion of the defence that the relation
between hisfamily and the convict wasnot good or cordial prior to theincident.
PW.6 also admitted that the complaint (Exhibit-5) was prepared on instruction
given by the Policeand it was prepared at aplacein West Sikkim. PW.6 denied
the suggestion made by the defencethat hiswife had not told him that the convict
had committed sexual assault onMs. Rand Ms. S.

21.  Theevidenceof Ms. R, wasamply corroborated by theevidenceof PW.8
towhom Ms. R narrated about theincident. Theevidence of PW.8iscorroborated
by the evidence of PW.1, themother of Ms. Rto whom PW.8 narrated what was
toldtoPW.8 by Ms. R.

22, PW.4, thefirst informant and the natural brother of the convict, identified
the convictin Court. PW.4 stated that on 29.12.2014, onelady from hisvillage
(not examined), told him that the convict had committed rape on her minor grand-
daughter, Ms. S and another Ms. R. PW.4 further deposed that again on
31.12.2014 PW.1 dso told him that PW.8 had told her that the convict had
committed rapeon Ms. R and Ms. Sand thereafter as per the request made by
the* Panchayat’ (not examined), affixed hissignaturetothe FIR (Exhibit-5). PW.4
identified hissignaturesin (Exhibit-5) and theforma FIR (Exhibit-6). PW.4 dso
identified (Exhibit-6).
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23. In cross examination, PW.4 admitted that the FIR (Exhibit-5) was not
scribed by him but by the‘ Panchayat’ and he did not know the contentsthereof.
PW.4 further stated that he had not given any instructionswhile preparing the
FIR. PW.4 admitted that thesgnatureinthe FIR (Exhibit-5) washisand vol unteered
to say that it was prepared at his house by the ‘ Panchayat’ in the presence of
Police. PW.4 admitted that the Police had visited hishouse beforelodging of the
FIR. PW.4 further admitted that he had no personal knowledge about the case.
PW.4 denied the suggestions of the defence that he had not been told by the
grandmother of thevictim, and PW.1 about the alleged incidents. PW.4 further
stated that he could not say whether therel ation between theconvictand Ms. R’'s
family wascordia or not. PW.4 stated that he could not say whether Ms. R came
to hishousefor drinking water prior to theincident. PW.4 further stated that he
could not say asto when thealeged incident occurred. PW.4 admitted that hedid
not know what the FIR (Exhibit-6) was but admitted that he had signed the same
at hisresidenceand identified hissignature.

24. PW.7 and PW.9 both identified the convict in the Court as their co-
villager. They are seizurewitnesses. PW.7 and PW.9 stated that the Police had
seized thebirth certificate of Ms. S (Exhibit-8) vide seizure memo (Exhibit-7) and
identified their Signaturesthereon.

25. PW.11 isthe Gynaecol ogist who examined Ms. Ron 01.01.2015 at 6.55
p.m. Ms. Rwasbrought for examination with thealeged history of assault by the
convict. Ms. Rtold PW.11 that shewas molested by the convict on 14.11.2014
by playing/massaging the breast area of Ms. R from the back. Ms. R denied
sexual intercourse or penetration to PW.11. On clinical examination of Ms. R
PW.11 gave afinding that there was no sufficient injury to determine sexual
intercourse but fondling of the breast waslikely. The crossexamination of PW.11
by the defenceyielded nofruitful resultintheir favour.

EVIDENCE RELATINGTOASSUALT ONMs. S.

26. Ms. Salsoidentified the convict in Court asaco-villager. She could not
remember the date, month and year of theincident. On therelevant day when she
wasreturning from school, a one on reaching the house of the convict, the convict
held Ms. Sand rubbed himself against her for sometime. The convict thentold



373

Deo Kumar Rai v. State of Sikkim

Ms. Snot totell anyone about theincident and aso gave 11/- to her. Ms. Swent
home and told her mother about it. Ms. S identified her signatures on the
guestionnaire put by the M agistrate (Exhibit-3) and her statement recorded under
Section 164 Cr.P.C. (Exhibit-4).

27.  Oncrossexamination Ms. S denied the suggestion of the defence that
they were other personspresent at thetimeof theincident. Shereiterated that she
had narrated about theincident to her mother only. She could not remember when
her statement was recorded. All other suggestions made by the defence were
deniedby Ms. S.

28. PW.5, thefather of Ms. Sidentified the convict in Court asaco-villager.
PW.5 stated that on 31.12.2014, at around 5to 6 p.m., hiswifetelephonically
called himto the house of the convict. PW.5 further stated that when hewent to
the house of the convict hiswifeinformed him that the convict had committed
sexual assault on hisminor daughter, Ms. S. He saw that the convict wastaken by
thePolice.

29. In crossexamination PW.5 admitted that he had no persona knowledge
about the case and it was based on hearsay. PW.5 denied all other suggestion
made by the defence.

30. PW.6, as stated earlier, also stated that the Police has seized the birth
certificate (Exhibit-10) of Ms. Svide seizure memo (Exhibit-9).

31 PW.7 and PW.9 both identified the convict in the Court as their co-
villager. They are seizurewitnesses. PW.7 and PW.9 stated that the Police had
seized thebirth certificate of Ms. S (Exhibit-10) vide seizure memo (Exhibit-9)
andidentified their Sgnaturesthereon.

32. PW.11 isthe Gynaecol ogist who examined Ms. Son 01.01.2015at 7.05
p.m. Ms. Swasbrought for examinationwith thealleged history of assault by the
convict. Ms. Stold PW.11 that shewas sexually assaulted by the convict on her
way back from school. According to PW.11 Ms. S could not recollect the date
by her but remembered shewasgiven 11/- by the convict after which hetook out
his private part and rubbed against her. Ms. Sdenied penetration. On clinical
examinationof Ms S, PW.11 gaveafinding that therewasno evidenceof penetrative
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intercourse. The cross examination of PW.11 by the defenceyiel ded nofruitful
resultintheir favour.

33. PW.12, the SHO of the Police Sation, proved the FIR (Exhibit-5), the
registration of the case and theendorsement of the sameto Sub-Inspector, PW.13,
forinvestigation.

CONSIDERATION

34. Itissettled law that conviction can be founded on the testimony of the
prosecutrix alone unlessthere are compel ling reasonsfor seeking corroboration.
Itisequally well settled that the evidence of prosecutrix ismorereliablethan that
of aninjured witness.

35.  TheApex Court would have occas onto examineacaseof afather charged
for raping hisown daughter in which the High Court had reversed the order of
conviction passed by the Trial Court in spite of thetestimony of the prosecutrix
remaining unimpeached after lengthy crossexamination. Thiswasa soacasein
which suggestion wasthat afa se case had been hoisted against the accused at the
instance of her mother (who had strained rel ationswith the father and residing
separately). inre: State of H.P. v. Asha Ram (supra) the Apex Court would
hold:-

“5. Werecord our displeasure and dismay, theway the High Court dealt
casudly with an offence so grave, asinthecasea hand, overlooking theaarming
and shockingincrease of sexud assault on minor girls. TheHigh Court wasswayed
by the sheer insengtivity, totaly obliviousof thegrowing menaceof sexud violence
againg minorsmuchlessby thefather. TheHigh Court also totally overlooked the
prosecution evidence, which inspired confidence and merited acceptance. Itis
now awel|-settled principleof law that conviction can befounded on thetestimony
of the prosecutrix alone unless there are compelling reasons for seeking
corroboration. Theevidenceof aprosecutrix ismorereiablethanthat of aninjured
witness. Thetestimony of thevictim of sexual assaultisvital, unlessthereare
compel ling reasonswhich necessitatelooking for corroboration of her statement,
the courts should find no difficulty in acting on thetestimony of avictim of sexua
assault aloneto convict an accused where her testimony inspiresconfidenceandis
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foundtobereiable. Itisasoawell-settled principle of law that corroboration as
acondition for judicial reliance on the testimony of the prosecutrix is not a
requirement of law but aguidance of prudence under the given circumstances.
Theevidence of the prosecutrix ismorereliablethan that of aninjured witness.
Even minor contradictionsor insignificant discrepanciesin the statement of the
prosecutrix should not be a ground for throwing out an otherwise reliable
prosecution case”.

36. Inre: Sateof Himachal Pradesh v. Sanjay Kumar 1° the Apex Court
would hold:-

“31. After thorough analysisof dl relevant and attendant factors, weare
of the opinion that none of the grounds, on which the High Court hascleared the
respondent, hasany merit. By now itiswell settled that thetestimony of avictimin
cases of sexual offencesisvital and unlessthere are compelling reasonswhich
necessitate |ooking for corroboration of astatement, the courts should find no
difficulty to act on thetestimony of thevictim of asexual assault loneto convict
the accused. No doubt, her testimony has to inspire confidence. Seeking
corroboration to astatement beforerelying upon thesameasarule, in such cases,
would literally amount to adding insult to injury. Thedeposition of the prosecuitrix
has, thus, to betaken asawhole. Needlessto reiterate that the victim of rapeis
not an accomplice and her evidence can be acted upon without corroboration.
She standsat ahigher pedestal than aninjured witnessdoes. If the court findsit
difficult to accept her version, it may seek corroboration from some evidence
which lends assuranceto her version. Toinsist on corroboration, except inthe
rarest of rare cases, isto equate onewhoisavictimof thelust of another withan
accompliceto acrimeand thereby insult womanhood. It would beaddinginsult to
injury to tell awoman that her claim of rape will not be believed unlessitis
corroborated in material particulars, asin the case of an accomplicetoacrime.
Why should the evidence of the girl or the woman who complains of rape or
sexua mol estation be viewed with the aid of spectacl esfitted with lensestinged
with doubt, disbelief or suspicion? The pleaabout lack of corroboration hasno
substance (See Bhupinder Sharmav. State of H.P. [Bhupinder Sharmav. State of
H.P, (2003) 8 SCC551 : 2004 SCC (Cri) 31] ). Notwithstanding thislegal position,
intheinstant case, we even find enough corroborative material aswell, whichis
discussed hereinabove.”

10 (2017) 2 SCC 51
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37.  Theevidenceproduced makesit unequivocaly clear that a thetimeof the
actual assault, Ms. R and the convict werethe only two present. The evidence of
Ms. Ristruthful and reliable. The defence could not break her in spite of her
tender age. Thefact that she narrated the incident to PW.8 is corroborated by
PW.8 and PW.1.

38. PW.J4, thenaturd brother of theconvict andincidentaly thefirstinformant,
naturaly, in crossexamination, stated that he could not say whether Ms. R came
to hishousefor drinking water prior to theincident. PW.4'shesitation to recollect
thefact does not weaken the evidence of Ms. R. More so, when PW.4, thefirst
informant does not deny hissignature on thewritten FIR (Exhibit5) and theformal
FIR (Exhibit-6). It isquite obviousthat the hesitation was dueto thefact that the
convict was, infact, thereal brother of PW.4.

39. Similarly, the evidence produced with referenceto the alleged offence
against Ms. Salso makesit evident that at thetime of the sexud assaultonMs. S
by the convict they were the only two present. The deposition of Ms. Sisalso
truthful andreliable,

40. Theevidenceof Ms. Showever standsaone. Although PW.5, thefather
of Ms. S, wasexamined according to himit washiswifewho told him about the
incident. Mr. Zangpo Sherpaappearing for the convict would argue that the mother
of Ms. Snot being examined, the Specia Court ought to have considered thisfact
before hol ding that the evidence of the prosecutrix isunimpeachable. Unfortunately,
the mother of Ms. Sand thewife of PW. 5, was not brought to the witness box.
Thetruth of the evidence of PW.5 of what he heard from the mother of Ms. S
cannot be accepted, being hearsay. However, the evidence of Ms. Sstood the
crossexamination of the defenceand remained undemolished. The Learned Specid
Judge hasrelied upon her testimony. Thereisno cogent reason for this Court to
upset the said finding of the L earned Specid Judge.

41.  ThelLearned Specia Judge on examination of the evidence held that the
evidence of both Ms. R and Ms. Scould not bediscredited in crossexamination.
The Learned Special Judge would believethe evidence of PW.1 the mother of
Ms. R. The Learned Specia Judgerejected theargument of the defencethat the
non examination of themother of Ms. Sand the Panchayat had created reasonable
doubt on the prosecution case by holding that since therewere no eyewitnesses
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their non examination was of no consequence. This Court findsno necessity to
upset the abovefinding of the Learned Specia Court.

42. Therelevant provisionsof the POCSOAct, 2012 are extracted herein
below:-

“9. Aggravated Sexual Assault.-

(m) Whoever commits sexual assault on achild below
twelveyears; or

(n) whoever, being ard ative of thechild through blood or
adoption or marriageor guardianship or infoster care, or
having domestic rel ationship with aparent of thechild, or
whoisliving inthe same or shared household with the
child, commitssexual assault on such child................. ”

isset to commit aggravated sexud assault.”

43. Theterm sexud assault hasbeen definedin Section 7 of the POCSOACt,
2012, which provides:-

“7. Sexud Assault.-Whoever, with sexud intent
touchesthevagina, penis, anusor breast of the child or
makesthe child touch thevagina, penis, anusor breast of
such personsor any other person, or doesany other act
with sexud intent whichinvolvesphysica contact without
penetrationissaid to commit sexual assault.”

44.  Theingredientsof aggravated sexual assault intermsof Section 9(m) of
the POCSOAct, 2012 are:

1. Commission of sexua assaullt,
2. That sexua assault must beonachild below 12 years.

45.  Theingredient of sexual assault asdefinedin Section 7 of the POCSO
Act, 2012 are:
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1. Sexud intent,

2. Touch of thevagina, penis, anusor breast of the
child by the accused or making thechildtouch thevagina,
penis, anusor breast of the accused or any other person
or doing any other act with sexua intent whichinvolves
physical contact without penetration.

46.  Theword‘child’ hasbeen defined in Section 2(d) of the POCSO Act,
2012 asunder:-

“2(d) " child” meansany personbe ow theageof [eghteen|
years”

47. On examination of the evidence, the L earned Special Judge had cometo
afindingthat:-

“33. Onthedate of incident the victimswere aged about
11 yearsand 6 years. In Exhibit-8 and Exhibit-10the Birth
Certificate (s) (sic), dates of birth of the victims are
22.09.2004 and 26.12.2008. I n fact the defence has not
disputed the age of theminor victims.”

48. Mr. Zangpo Sherpa, appearing for the convict doesnot, fairly, contest the
finding of the Learned Special Judgeregardingtheageof Ms. Rand Ms. Sbefore
this Court also. This Court sees no cogent reason to disturb the finding of the
L earned Special Judgeregarding theageof Ms. Rand Ms. S. relying upon the
birth certificatesof Ms. S(exhibit-10) issued on 24.02.2009 and Ms. R (exhibit-
8) issued on 30.04.2008 by the Government of Sikkim, Office of the Chief
Regidtrar Birth and Degth, Department of Health Care, Human Services& Family
Welfare Department. PW.7 and PW.9 have proved the seizure of the birth
certificatesof Ms. R vide seizure memo (exhibit-7) and of Ms. Svideseizure
memo (exhibit9). PW.7 isthefather of Ms. R. Boththebirth certificatesare 17
certificate issued by the Government and issued under Section 12/17 of the
Registration of Births and Deaths Act, 1969 and Rule 8/13 of the Sikkim
Registration of Birthsand Deaths Rule, 1999 certifying that theinformation has
beentakenfromtheorigina record of birthwhichistheregister for the particular
areaand giving detailsof thedate of birth, place of birth, name of mother, name of
father, nationality of father and mother, addressof the parentsat thetimeof birth,
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permanent address, registration number, date of issue and date of registration.
Under Section 35 of theIndian EvidenceAct, 1872 anentry inany public or other
officia book, register or record or an electronic record, stating of factinissueor
relevant fact, and made by apublic servant in thedischarge of officia duty, or by
any other personin performance of aduty especially enjoined by thelaw of the
country inwhich such book, register, or record or an electronic recordiskept, is
itself ardlevant fact. The said Exhibit-8 and Exhibit-10 are under thesignature of
the Registrar of Birthsand Deaths. The said birth certificatesare admissiblein
evidence.

49, Ms. R stated that the convict is‘ Dewa (uncle). PW.1, mother of Ms. R
stated that the convict isher brother-in-law. PW.6 thefather of Ms. R stated that
the convict washiscousin. Theconvict wasthereforeardative of Ms. Rthrough
blood.

50.  Ms. Rstated that the convict camefrom behind, fondled her breast and
threatened her not to tell anyone. It isevident that the convict had committed
aggravated sexual assault asdefined in Sections9 (m) and 9 (n) of the POCSO
Act, 2012. Thesexud intent of theconvictisclear fromtheact of fondlingMs. R’'s
breast and threatening her not totell anyone.

51. Ms. Sstated that the convict held her and rubbed himself against her for
sometime. The convict asotold Ms. Snot to tell anyone and further gave an
amount of X 11/- to her. It isevident that the convict had committed aggravated
sexual assault as defined under Section 9 (m) of the POCSO Act, 2012. The
sexud intent isclear from the act of the convict of rubbing himsdlf against Ms. S
and thereafter telling Ms. Snot to tell anyoneand further giving an amount of 11/
- to her.

52. Mr. Zangpo Sherpa, would arguethat therewasincons stency intheverson
of the Prosecution witnesses.

53.  Theevidence produced reflectsthat besidesMs. R and Ms. Sand the
convict therewasno one el sewhen the alleged offenceswere committed on Ms.
Rand Ms. Sontwo different occasions. Thus, minor discrepancies, are bound to
occur when the other witnesseswho merely heard what wastold to them narrate
about theincident. It issignificant to notethat the evidence of Ms. Rand Ms. S,
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athough both of tender age, are cogent and unblemished in spite of being subjected
to crossexamination by the defence. Theminor discrepanciespointed out by Mr.
Zangpo Sherpadoes not relate to the ingredients of the offencesfor which the
convictisaggrieved.

54.  Whileexamining such casesof sexud abuseonminor childrenit would be
vital to keep in mind the observations of theApex Court inre: Sateof H.P. v.
Sanjay Kumar (supra):-

“22. We have already narrated the case of the
prosecution aswell asthetestimoniesof the prosecutrix,
her mother PW 1 and themedical evidence. After going
through the evidence of the prosecutrix and her mother,
wefindthat gpart from someminor andtrivia discrepancies
with regard to the period of stomach ache or about the
medicinetaken from thelocal doctor/chemist, insofar as
materia particularsof theincident areconcerned, version
of both thesewitnessesisin syncwith each other. Hereis
acasewhere charge of sexual assault onagirl aged nine
yearsislevelled. Morepertinently, thisistobeseeninthe
context that the respondent, who isaccused of thecrime,
istheuncleinreation. Entirematter hasto beexaminedin
this perspectivetaking into consideration therealities of
lifethat prevall inIndiansocid milieu.”

55. Mr. Zangpo Sherpafurther sought to point out various discrepancies
between the statement of Ms. R under Section 164 Cr.P.C. and her depositionin
Court.

56.  Thedefence had ampleopportunity to usethe said previous statement of
Ms. R taken under Section 164 Cr.P.C. to contradict Ms. R. However, the defence
did not do so. At the Appellate stage the convict cannot be permitted to take
advantage of such discrepancies, evenif itisexisted, when the defencefailed to
contradict Ms. Rinthemanner provided under law. It must be remembered that
evidencegiveninthe Court under oath hasgreat sanctity, whichiswhy itiscalled
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substantive evidence. A statement under Section 164 Cr.P.C. can be used for
both corroboration and contradiction. The object of recording astatement under
section 164 Cr.PC. isto deter thewitnessfrom changing astand by denying the
contents of her previoudly recorded statement and to tide over immunity from
prosecution by thewitnessunder Section 164 Cr.P.C. At thetimeof recording a
statement under Section 164 Cr.P.C. no opportunity isprovided to crossexamine
the witness and as such it cannot be treated as substantive evidence. (See:
R. Shaji v. Sateof Keralal).

57. Under Section 145 of theIndian EvidenceAct, 1872 awitnessmay be
crossexamined asto previous statements made by himinwriting or reduced into
writing, and relevant to mattersin question, without such writing being shownto
him, or being proved; but, if it isintended to contradict him by thewriting, his
attention must, before the writing can be proved, be called to those parts of it
which areto be used for the purpose of contradicting him. Under Section 157 of
thelndian EvidenceAct, 1872in order to corroborate thetestimony of awitness,
any former statement made by such witnessrelating to the samefact, at or about
thetimewhen thefact took place, or before any authority legally competent to
investigate thefact, may be proved. Thusthe discrepancies pointed out by Mr.
Zangpo Sherpacannot cometo the rescue of the convict at the Appellate stage.

58. Mr. Zangpo Sherpawould al so argue that the evidence of Prosecution
witnesseswould show that the rel ation between the convict and PW.1, the mother
of thevictim, Ms. Rwas not good and cordial prior to theincident. The Learned
Specia Judge has examined thisargument and held that: —

“26. PW-1isthemother of thevictimR. Evenif,
the relation between PW-1 and accused is not
goodthenasoitisnot believablethat sheusethe
prosecutrix as an instrument to wreak her
vengeance against the accused. She being the
mother cannot be expected to exposethe modesty
of her own daughter. | do not think that the mother
of thevictimwill use her minor daughter asan
ingrument for her enmity withtheaccused, if any,
and jeopardize her lifeinvolvingin such kind of
heinousoffence.”

1 (2013) 14 SCC 266
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59. ThisCourtisincompleteagreement with thereasoning given by the Learned
Specia Court as quoted above. The observations made by the Apex Court in
paragraph 5 of the judgment in re; State of H.P. v. Sanjay Kumar (supra)
quoted above, onasimilar factual narrative, would sufficeto reject the contention
of Mr. Zangpo Sherpa.

60. Mr. Zangpo Sherpawould also arguethat asper Ms. R the date of the
allegedincidentis14.11.2014 but the FIR wasfiled only on 31.12.2014 and as
suchthereisadelay in the FIR which wasnot considered by the L earned Specia
Judge. This statement that the contention of delay was not considered by the
Learned Specia Judge, however, is incorrect. Paragraphs 20 and 21 of the
Judgment of the Learned Special Judge dedl sextensvely ontheaspect of delay in
lodging the FIR and rejectsthe same.

61. Ms. R stated that theincident was of 14.11.2014 and that sheinformed
PW.8 after severa days. PW.8 statesthat after inquiring about the swelling over
Ms. R’schest from Ms. R and on being told she was sexually assaulted by her
‘Dewa (uncle) sheinformed PW.1, themother of Ms. R, about what she heard
from Ms. R. In cross examination PW.8 admitted that she had informed PW.1
about theincident in the month of November, 2014 but does not remember the
exact date. Thereisacontradictionin the statement of PW.1, on when shewas
informed by PW.8 because in her deposition in Court, PW.1 states that on
14.11.2014 itself shewasinformed by PW.8 that convict had committed rapeon
Ms. R. However, PW.1 goes on to state that she requested P.W.8 thereafter to
inquire about the matter from Ms. R who on inquiry confirmed the same after
which PW.1inquired about theincident directly fromMs. R, reported the matter
to theVillage Panchayat and thereafter they reported to the Police. Evidently the
evidenceisnot cogent regarding when and how theinformation regarding the
sexud assault on Ms. Rwastransmitted till it reached the Police Station.

62. Ms. Sdoesnot remember at all the date, month and year of theincident.
PW.5 thefather of Ms. S stated that on 31.12.2014 hiswife called him to the
house of the convict and on reaching there sheinformed him that the convict had
sexually assaulted Ms. S. Thefact that PW.5 received atelephonecall from his
wifeon 31.12.2014 and heard from her after reaching the house of the convictis
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admissiblein evidence under Section 60 of the Indian EvidenceAct, 1872. The
FIRwaslodged by PW.4 on 31.12.2014 itself who statesthat on 21.12.2014 he
received information about theincident from oneLady (not examined), grandmother
of Ms. Sabout rape having been committed by the convict on bothMs. Sand
Ms. R. PW.4 further goesto state that on 31.12.2014 PW.1 also told her that
PW.8 told her that the convict had committed rape on Ms. R and Ms. Sand
thereafter on therequest of the Panchayat he affixed hissignatureonthe FIR.

63. However, the evidence of Ms. R and Ms. S on the material aspect of
commission of aggravated sexua assault on them doesinspire confidence. Insuch
event discrepancies as pointed out above, of other witnesses, who did not have
direct knowledge about the aggravated sexual assault onMs. Rand Ms. S, or of
PWA4, thefirgt informant and aninterested witness, fadesinto inggnificancewhen
the direct and cogent evidence of Ms. Rand Ms. Sareavailable. Thereareno
contradictionson thedirect evidencesgiven by Ms. Rand Ms. Sabout thecrime
and the other witnesses examined by the prosecution.

64. InSateof Himachal Pradesh v. Sanjay Kumar'? the Apex Court
would examineadelay inlodging an FIR of 3 yearsonwhich ground the High
Court of Himachal Pradesh had been swayed and over turned the judgment of
convictionin arape caserendered by the Trial Court. TheApex Courtinthesaid
Judgment would hold:-

“30. By nomeans, itissuggested that whenever such charge
of rapeismade, wherethevictimisachild, it hasto be
treated asagospel truth and the accused person hasto be
convicted. We have aready discussed abovethe manner
inwhichthetestimony of the prosecutrix isto beexamined
and analysed in order to find out thetruth therein and to
ensurethat deposition of thevictimistrustworthy. At the
same time, after taking all due precautions which are
necessary, whenit isfound that the prosecutionversionis
worth believing, the caseisto bedealt with al sensitivity
that isneeded in such cases. In such asituation onehasto
take stock of theredlitiesof lifeaswell. Various studies
show that in more than 80% cases of such abuses,
perpetrators have acquaintancewith thevictimswho are
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not strangers. Thedanger ismorewithinthan outsde. Most
of thetime, acquai ntancerapes, whentheculpritisafamily
member, are not even reported for various reasons, not
difficult to fathom. The strongest among thoseisthefear
of attracting socia stigma. Another deterring factor which
many timespreventssuchvictimsor their familiestolodge
acomplantisthat they findwholeprocessof crimind judtice
system extremely intimidating coupled with absence of
victim protection mechanism. Therefore, timeisripeto
bring about Sgnificant reformsinthecrimind jusicesystem
aswell. Equdly, thereisdsoadireneedto haveasurvivor-
centric approach towards victims of sexual violence,
particularly, thechildren, kegpinginview thetraumaticlong-
lasting effectson suchvictims.”

65.  ThisCourt hasexamined the evidence of Ms. R and Ms. Sand cometo
the conclusionthat the same arenot only truthful and reliable but their evidences
alone could bethebasisof conviction. In such circumstances, asheld by theApex
Court, itisimportant to deal withitwith al senstivity that isneeded in such cases
taking stock of theredlitiesof life. The assault amountsto aggravated sexua assault
under the POCSOACt, 2012. Thevictimsare children aged 6 and 11 years. The
incident relatestoarural areaof West Sikkim. Thefamiliesof bothMs. Rand Ms.
Scomefromlower incomestrataof Society. Theconvict wasarelativeof Mr. R
and a co-villager of Ms. S. Consciousness, alertness and consequences of
procedural lawswould definitely not be considerationsfor such withesseswho
are bound to make exaggerations, and sometimes embellish the evidence. When
such heinous offences are committed on minor childrenit may perhapsalso be
expected that the family members may be confused, ill advised and may not
understand the nuances of not reporting the crimeontime. Asfar back intheyear
1973 V. R. Krishnalyer J, would hold, and very appropriate to the present case,
inre: Shivaji Sahabrao Bobade & Anr.v. Sate of Mahar ashtra®3:-

“(8) Now tothefacts. The scene of murder isrural, the
witnessesto the casearerusticsand so their behavioura
pattern and perceptive habits haveto bejudged as such.
Thetoo sophisticated approachesfamiliar in courtsbased
on unreal assumptions about human conduct cannot
obvioudy beappliedto thosegivento thelethargicways

12(2017) 2 SCC 51
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of our villages. When scanning the evidence of thevarious
witnesseswe havetoinform ourselvesthat the variances
onthefringes, discrepanciesindetails, contradictionsin
narrationsand embel lishmentsininessentia partscannot
militate against the veracity of the core of thetestimony
provided thereistheimpressof truth and conformity to
probability in the substantial fabric of testimony
delivered.........ccccoevennnee.

11 The sluggish chronometric sense of the
country-sidecommunity inIndiaisnotorioussincetimeis
hardly of the essence of their ow life; and even urban
folk make mistakesabout timewhen no particular reason
to observe and remember the hour of minor event like
takingamorning meal existed.”

SENTENCE

66.  TheLearned Specid Judgewasexaminingtwodifferent offencescommitted
by the convict to different victims, Ms. R and Ms. S. However, the Learned
Specia Judge, inthe operative part of thejudgment, held asunder:-

“1, therefore, hold that the accused Deo Kumar Ral is
guilty under Section 9 (m) and 9 (n) of Protection of
Children from Sexual OffencesAct, 2012, punishable
under Section 10 of Protection of Children from Sexual
OffencesAct, 2012. Thus, | do hereby convict theaccused
Deo Kumar Rai under Section 9 (m) and 9 (n) of
Protection of Childrenfrom Sexua OffencesAct, 2012,
punishable under Section 10 of Protection of Children
from Sexua OffencesAct, 2012.”

67.  Videorder on sentence dated 17.09.2015 the L earned Specia Judge
would sentencethe convict inthefollowing manner:-

“4. After consdering the submissonsmadeby Ld. Addl.
Special P. P. aswell asLd. Counsel for the convict and
cons dering thefactsand circumstances of the case, the
endsof justicewould meet if the convict Deo Kumar Rai
issentenced to undergo:-
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Simpleimprisonment of 5yearsandto pay afine
of Rs.10,000/- (Rupeesten thousand) only under Section
9 (m) and 9 (n) of Protection of Children from Sexual
Offences Act, 2012, punishable under Section 10 of
Protection of Children from Sexual OffencesAct, 2012.
In default of payment of fine, the convict shall further
undergo smpleimprisonment of 3 (three) months.

However, the period of detention already
undergone by convict during investigation and tria shall
be set off against thisperiod of imprisonment asprovided
under Section 428 Cr.PC..

5. Thefineamount (supra), if recovered shall be handed
over tothevictimsas compensation under Section 357 of
the Code of Crimina Procedure, 1973.”

68. Section 9 (n) of the POCSO Act, 2012, as quoted above, dealswith
commission of sexua assault onachild being arelative of thechild. Section 9 (m)
of the POCSOACt, 2012 however deal swith sexual assault on achild below 12
years. Both Ms. R and Ms. Sbeing below 12 yearsthe convict wasliableto be
convicted and punished under Section 9 (m) of the POCSOAct, 2012 for having
committed sexual assault onachild below 12 years.

69.  Section711PC provides:-

13 (1973) 2 SCC 793

“71. Limit of punishment of offence made up of
sever al offences.-Whereanything whichisan offenceis
made up of parts, any of which partsisitself an offence,
the offender shall not be puni shed with the punishment of
morethan oneof such hisoffences, unlessit beso expresdy
provided.

Whereanythingisan offencefdlingwithintwo or
more separate definitionsof any law inforcefor thetime
being by which offencesare defined or punished, or

where several acts, of which one or morethan
onewould by itself or themselves congtitute an offence,
constitute, when combined, adifferent offence,
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the offender shall not be punished with amore
severe punishment than the Court which trieshim could
awardfor any one of such offences.”

70. Inre: STATE REPRESENTED BY INSPECTOR OF POLICE,
PUDUKOTTAI, T.Nv.A. PARTHIBAN*, held asunder:-

“7. Thecrucid questioniswhether thealleged act isan offenceand if theanswer
isintheaffirmative, whether it iscapabl e of being construed as offence under one
or more provisions. That isthe essence of Section 71 IPC, in the backdrop of
Section 220 CrPC.”

71. Section 71 |PC would thusbeattracted. Theconvict, insofar asit relates
to the offence committed on Ms. R, shall not be punished with the punishment of
morethan one of such offences.

72.  Section9(n) of the POCSOACt, 2012, asquoted above, however, deals
with commission of sexual assault on achild being arelative of thechild. The
evidence availablemakesit evident that Ms. Risarel ative of theconvict. Ms. R
stated that the convict is her ‘Dewa (uncle). PW.8, PW.1 and PW.6 aso
corroborated the said fact. Thusthe convict wasliableto be convicted and punished
under Section 9 (n) of the POCSOAct, 2012, also.

73.  Whileconductingatrid of different offencesalegedly committed against
two victimsthe Special Judge must clearly and cogently specify the offences of
which, and the Sections of the POCSO Act, 2012 under which, theaccusedis
convicted and punishment to which heis sentenced.

74.  TheLearned Specid Judge, whilewriting the operative part of thejudgment
seemto havelost sight of thelaw and thefact that the Learned Specia Judgewas
infact conducting atrial of two separate and distinct offences committed on two
victims. Thisisarequirement under the provision of Section 354 Cr.PC.

75.  The Learned Special Judge while conducting atrial of two offences
committed against two victims must keep conscious of thefact that the Special
Court isrequired torender justiceto two victims.

76. Section 31 of the Cr.PC. which deal swith sentencesin cases of conviction
of severd offencesat onetria provides:-

14 (2006) 11 SCC 473
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“31. Sentence in cases of conviction of
sever al offences at onetrial. -

(1) When a person is convicted at onetrial of
two or more offences, the Court may, subject to the
provisionsof section 71 of the Indian Penal Code (45 of
1860), sentence him for such offences, to the several
punishments prescribed therefore which such Courtis
competent to inflict; such punishmentswhen consisting of
imprisonment to commencethe one after theexpiration
of the other in such order asthe Court may direct, unless
the Court directs that such punishments shall run
concurrently.

(2) Inthe case of consecutive sentences, it shall
not be necessary for the Court by reason only of the
aggregate punishment for the severa offencesbeingin
excessof the punishment whichitiscompetent to inflict
on conviction of asingle offence, to send the offender for
trid beforeahigher Court: Provided that

(@ in no case shall such person be sentenced to
imprisonment for longer period than fourteen years,

(b) the aggregate punishment shall not exceed twicethe
amount of punishment which the Court iscompetent to
inflict for asngleoffence.

(3) For the purpose of appeal by a convicted
person, the aggregate of the consecutive sentences passed
against him under this section shall be deemedto bea
snglesentence.”

Section 10 of the POCSOAct, 2012 provides:-

“10. Punishment for aggravated sexua assault.-Whoever,
commitsaggravated sexud assault shdl bepunishedwith
imprisonment of either descriptionfor atermwhich shdl
not belessthan fiveyearsbut which may extend to seven
years, and shall alsobeliabletofine”

Each of the offences defined in sub-section (a) to (u) of Section 9 of the

POCSOACt, 2012 aredigtinct and different offenceshaving different ingredients.
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Thus, the convict wasliableto be punished separately for the offence committed
on Ms. R under Section 9 (n) and on Ms. Sunder Section 9 (m). Under Section
10 each of the said offences under Section 9 (m) and 9 (n) of the POCSO Act,
2012 shall be punished with imprisonment of either description for atermwhich
shall not belessthan 5 years but which may extent to 7 years, and shall also be
liabletofine. Thusthe convict wasliablefor the offenceon Ms. Sunder Section9
(m) of the POCSOAct, 2012 for aterm which shall not belessthan 5 years but
whichmay extendto 7 years, and shall also beliabletofine. Similarly, the convict
wasalsoliablefor the offenceon Ms. R under Section 9 (n) of the POCSOACt,
2012 for atermwhich shall not belessthan 5 years but which may extendto 7
years, and shal dso beliabletofine.

79. TheLearned Specia Judge while sentencing must keep in mind the
provisionsof Section 31 Cr.P.C. which providesthat when aperson isconvicted
at onetrial of two or more offences, the Court may, subject to the provision of
Section 71 of the I PC, sentence him for such offences, the several punishments
prescribed thereof which such Court iscompetent toinflict. Itisdesirablethat the
Learned Specia Court should at least record what punishment it awardsfor each
of thetwo distinct offences. Asthisisnot done complicationswould necessary
arise at the appel late stage. Proper course of action would have beento passa
separate sentence for each offence. The question in such situations asto what
interpretation should be given to such acomposite sentence was pursuasively
answered by aDivision Bench of theAllahabad High Courtinre: Murlidhar
Dalmiav. Sate®inwhichitwould hold:-

“Such aview doesfind support from some cases, but we
do not agreewith theview and are of opinionthat sucha
composite sentence of imprisonment should betakento
mean that identical sentencewasawarded for each of the
offencesof which the accused was convicted and that al
suchidentical sentencesfor dl theoffenceswere ordered
to run concurrently. Thisseemsto usto bethemost logica
interpretation asotherwisethe appellate or therevisiona
court cannot bein aposition to determine the specific
punishmentswhich thetrial court issupposed to have
contempl ated to award for each offence and whosetotal
was simply mentioned as the sentence awarded to the
accused. It canbesaid that ordinarily courtsdo makethe

1% 1952 SCC OnLine All 232 : ILR (1953) 1 All 834 : AIR 1953 All 245
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Separate sentences concurrent and that itisonly in specia
casesthat the courtsorder sentencesto run consecutively.
Section 35, Code of Criminal Procedure, providesthat
when aperson isconvicted at onetrial of two or more
offences, the court may sentencehimfor such offencesto
the severa punishments prescribed therefor which such
court wascompetent toinflict and that such punishments,
when consisting of imprisonment or transportation, shdl
commencetheoneafter theexpiration of theother insuch
order asthe court may direct, unlessthe court directsthat
such punishmentssha | run concurrently. Thismeansthat
when acourt intendsto award separate sentencesfor the
variousoffencesto run consecutively it isto expressthe
order inwhichthesentencesfor thevariousoffenceswould
run. When the court passes just one sentence for the
various offences, it would be too much to suppose that
the court had separate sentencesfor each offenceinmind
andfaledtogiveexpressontoitsintention about theextent
of the sentences and also failed to mention the order in
whichthe sentencesfor thevarious offenceswereto run.

It would be more probabl e in such acasethat the court
contempl ated the sentencesto run concurrently and just
expressed the, maximum sentencewhich the court thought
that the accused should undergo for what he had done.
Nodifficulty arisesininterpreting one sentence awarded
asasentencefor each offencewith thedirection that the
sentenceswereto run concurrently. A difficulty may arise
when the sentence awarded bein excessof themaximum
sentence which could have been awarded for any of the
offences of which the accused had been convicted,
becausein that caseit would not be proper to hold that
the court intended to passanillegd sentenceand did pass
anillegal sentence. In such acaseit can be held that the
sentence passed for such an offence wasthe maximum
fixed under law for that offence and that the court ordered
such maximum sentenceto run concurrently withthehigher
sentence passed for other offences. Thisview agreeswith
the view expressed by this Court in Sohan Ahir v.
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KingEmperor®, where DANIELS, J., interpreted a
sentence of 18 months’ rigorousimprisonment under
sections 326 and 147, Indian Penal Code as meaning
that the M agistrate passed concurrent identical sentences
under each section. When the composite sentenceconssts
of or includesfine, the amount of fine should betaken

ordinarily to bethetotd of thefinesthetria court intended
toimposefor variousoffencesandit may be presumedin
the absence of any special circumstancesthat an equal
amount of finewasimposed for each offence. It would
follow that the acquittal of the accused for someoffence
must mean corresponding reductioninfine.”

80.  Section537 of theold Criminal Procedure Code correspondsto the present
Section 465 of Cr.P.C. Nofailure of justice would have occasioned the convict
for theirregularity in passing acomposite sentence by the Learned Specid Judge.

81.  Therefore, so interpreted, while this Court confirms the composite
sentences awarded by the L earned Special Judge, it ishoped that the Learned
Specid Judgewhileimposing sentencemay keepin mindtheaforesaid observations.

82.  Theconvictistherefore sentenced for theoffenceon Ms. Sunder Section
9 (m) of the POCSOACt, 2012 for aterm of 5 yearsand to pay afineof X 5,000/-
(Rupessfivethousand) and further the convict isal so sentenced for the offenceon
Ms. R under Section 9 (n) of the POCSO Act, 2012 for aterm of 5 yearsand to
pay afineof X 5,000/- (Rupeesfivethousand). The sentencesto run concurrently.

83.  ThelLearned Specid Judge hasdirected that the period of detention aready
under gone by convict during investigation and trial shall be set off against the
period of imprisonment as provided under Section 428 Cr.PC. Thesaid direction
ismaintained.

84.  ThelLearned Specia Judge has aso directed that the fine amount, if
recovered shal be handed over to the vi ctimsas compensation under Section 357
of the Cr.RC. Thesameisaso maintained.
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COMPENSATION
85.  Section 33 (8) of the POCSO Act, 2012 provides:-

“33(8) In appropriate cases, the Special Court may, in
addition to the punishment, direct payment of such
compensation asmay be prescribed to the child for any
physica or mental traumacaused to himor for immediate
rehabilitation of such child.”

86. Rule7 of the Protection of Children from Sexua OffencesRules, 2012
(POCSO Rules, 2012) provides:-

“7.Compensation.—(1) The Special Court may, in
appropriate cases, on itsown or on an applicationfiled
by or on behalf of the child, pass an order for interim
compensation to meet theimmediate needs of the child
for relief or rehabilitation at any stage after registration of
the First Information Report. Suchinterim compensation
paid to the child shall be adjusted against the final
compensation, if any.

(2) The Specia Court may, onitsown or onan gpplication
filed by or onbehdf of thevictim, recommend theaward
of compensation wheretheaccused isconvicted, or where
the caseendsin acquittal or discharge, or theaccusedis
not traced or identified, and in the opinion of the Specia
Court the child has suffered loss or injury asaresult of
that offence.

(3) Where the Specia Court, under sub-section (8) of
Section 33 of theAct read with sub-sections (2) and (3)
of Section 357-A of the Code of Criminal Procedure,
makesadirection for theaward of compensation tothe
victim, it shdl takeinto account dl rlevant factorsrelating
tothelossor injury caused to thevictim, including the
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following—

(i) typeof abuse, gravity of the offenceand the severity of
thementa or physica harmor injury suffered by thechild;

(i) theexpenditureincurred or likely to beincurred on his
medical treatment for physica and/or mental hedth;

(iii) loss of educational opportunity asaconsequence of
the offence, including absencefrom school dueto mental
trauma, bodily injury, medical treatment, investigationand
tria of the offence, or any other reason;

(iv) lossof employment asaresult of theoffence, including
absencefrom place of employment dueto mentd trauma,
bodily injury, medicd treatment, investigation andtria of
the offence, or any other reason;

(V) therelationship of the child to the offender, if any;

(vi) whether theabusewasasingleisolated incidenceor
whether the abuse took place over aperiod of time;

(vii) whether the child become pregnant asaresult of the
offence;

(viii) whether thechild contracted asexually transmitted
disease (STD) asaresult of the offence;

(ix) whether thechild contracted humanimmunodeficiency
virus(HIV) asaresult of the offence;

(x) any disability suffered by the child asaresult of the
offence;

(xi) financial condition of the child against whom the
offence has been committed so asto determine hisneed
for renabilitation;
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(xii) any other factor that the Specia Court may consider
to berelevant.

(4) The compensation awarded by the Special Courtis
to be paid by the State Government from the Victims
Compensation Fund or other schemeor fund established
by it for the purposes of compensating and rehabilitating
victims under Section 357-A of the Code of Criminal
Procedure or any other lawsfor thetimebeinginforce,
or, where such fund or scheme does not exist, by the
State Government.

(5) The State Government shall pay the compensation
ordered by the Specia Court within 30 daysof receipt of
such order.

(6) Nothingintheserulesshd| prevent achild or hisparent
or guardian or any other person in whom the child has
trust and confidence from submitting an application for
seeking relief under any other rules or scheme of the
Central Government or State Government.”

Section 357 of Cr.P.C. provides:-

“357. Order to pay compensation.-(1) When aCourt
imposes a sentence of fine or a sentence (including a
sentence of death) of which fineformsapart, the Court
may, when passing judgment order thewholeor any part
of thefinerecovered to beapplied

(a) in defraying the expenses properly incurred in the
prosecution;

(b)inthe payment to any person of compensation for any
lossor injury caused by the offence, when compensation
is, intheopinion of the Court, recoverableby such person
inaCivil Court;

(c) whenany personisconvicted of any offencefor having
caused the death of another person or of having abetted
the commission of such an offence, in paying
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compensation to the personswho are, under the Fatal
AccidentsAct, 1855 (13 of 1855), entitled to recover
damagesfrom the person sentenced for thelossresulting
to them from such desath;

(d)when any personisconvicted of any offencewhich
includestheft, crimina misappropriation, crimina breach
of trugt, or chesating, or of having dishonestly received or
retained, or of having voluntarily ass sted in disposing of,
stolen property knowing or having reasonto believethe
sameto bestolen, in compensating any bonafide purchaser
of such property for theloss of the sameif such property
isrestored to the possession of the person entitled thereto.

(2) If thefineisimposed in acase which is subject to
appedl , no such payment shal be made beforethe period
allowed for presenting the appeal haselapsed, or if an
appeal be presented, before the decision of the appeal.

(3) When aCourt imposesasentence, of whichfinedoes
not form apart, the Court may, when passing judgment
order the accused person to pay, by way of compensation
suchamount asmay bespecifiedintheorder totheperson
who has suffered any lossor injury by reason of the act
for which the accused person has been so sentenced.

(4) An order under this section may also be madeby an
Appellant Court or by theHigh Court or Court of Session
when exercisingitspowersof revision.

(5) At the time of awarding compensation in any
subsequent civil suit relating to the samematter, the Court
shall take into account any sum paid or recovered as
compensation under thissection.”

88. Section 357 A of Cr.PC. provides:-

“357A. Victim compensation scheme. - (1) Every State
Governmentin co-ordinationwith the Centra Government
shdl prepareaschemefor providing fundsfor thepurpose
of compensationtothevictim or hisdependentswho have
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suffered lossor injury asaresult of the crimeand who
requirerehabilitation.

(2) Whenever arecommendation is made by the Court
for compensation, the District Lega ServiceAuthority or
the State Legal ServiceAuthority, asthe case may be,
shall decidethe quantum of compensation to beawarded
under the schemereferred to in subsection (1).

(3) If thetrid Court, a thecondusion of thetrid, isstisfied,
that the compensation awarded under section 357 isnot
adequatefor such rehabilitation, or wherethe casesend
in acquittal or discharge and the victim has to be
rehabilitated, it may make recommendation for
compensation.

(4) Wherethe offender isnot traced or identified, but the
victimisidentified, and where notrial takes place, the
victimor hisdependents may makean applicationtothe
Stateor the District Legal ServicesAuthority for award

of compensation.

(5) On receipt of such recommendations or on the
gpplication under sub-section (4), the State or the Didtrict
Legal ServicesAuthority shall, after dueenquiry award
adequate compensation by completing theenquiry within
two months.

(6) TheSateor the Didtrict Lega ServicesAuthority, as
the case may be, to dleviatethe suffering of thevictim,
may order forimmediatefirg-aidfacility or medica benefits
to bemade availablefree of cost onthe certificate of the
police officer not below therank of theofficer incharge
of the police station or aMagistrate of theareaconcerned,
or any other interim relief asthe appropriate authority
deemsfit.”

In exercise of the powers conferred by Section 357 (A) of Cr.R.C. the

Sikkim Compensation of Victimsor his Dependents (Amendment) Schemes, 2013
cameintoforcein Sikkim on 24.06.2013. The said Schemewas amended vide
Sikkim Compensation of Victimsor his Dependents (Amendment) Schemes, 2013
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and the maximum limit of compensation was enhanced under particular heads of
lossor injury. On 25.11.2016 Sikkim Compensation of Victimsor hisDependents
(Amendment) Schemes, 2016 was notified in the Sikkim Government Gazette
making it applicable from 18.11.2016. The said amendment of 2016 further
enhancesthe maximum limit of compensation on variousheadsof lossor injury.

90.  Section 357 of Cr.P.C. relatesto compensation payable by the convict.
Section 357 (A) of Cr.P.C. onthe other hand deal swith Victim Compensation
Schemesof State Government’sfor providing fundsfor the purposeof compensation
to thevictim or hisdependence who have suffered lossor injury asaresult of the
crimeand who requirerehabilitation.

91. Under Section 33 (8) of the POCSO Act, 2012 the Special Court, in
appropriate cases in addition to the punishment, direct payment of such
compensation asmay be prescribed to the child for any physical or mentd trauma
caused to him or for immediate rehabilitation of such child. The Learned Specid
Judge hashowever, not complied with the mandatory duty of thecourt to apply its
mind to thequestion of theaward or refusa of compensationinaparticular casein
every criminal case.

92. Under Rule 7 (1) of the POCSO Rules, 2012 the Special Court may, in
appropriate cases, onitsown or an application filed by or on behalf of thechild,
passan order for interim compensation to meet theimmediate needs of the child
for relief or rehabilitation at any stage after registration of the FIR. Suchinterim
compensation paid to thechild shall beadjusted against thefinal compensation, if
any. Inthe present casethe L earned Special Judge hasnot considered payment of
compensation, interim or otherwise, as mandated under Section 33 (8) of the
POCSOACt, 2012 read with Rule 7 of the POCSO Rules, 2012.

93. Under the provisionsof Rule 7 (2) of the POCSO Rules, 2012, the Specid
Court may, onitsown or on an application filed by or on behalf of thevictim,
recommend the award of compensation wherethe accusedisconvictedandinthe
opinion of the Specia Court thechild hassuffered lossor injury asaresult of that
offence.

94. Under Rule 7 (3) of the POCSO Rules, 2012, whichisaninclusve Rule



398

SIKKIM LAW REPORTS

and therefore not exhaustive, therel evant factorsto be considered whiledirecting
compensation have been enumerated for the guidance of the Specia Court.

95. Under Rule 7 (4) of the POCSO Rules, 2012, the compensation awarded
by the Special Court isto be paid by the State Government from the Victims
Compensation Fund or other scheme or fund established by it for the purposes of
compensating and rehabilitating victims under Section 357 A of Cr.P.C. or any
other law for thetimeinforce.

96. Under Rule7 (5) of the POCSO Rules, 2012, the State Government shall
pay the compensation ordered by the Special Court within 30 days of receipt of
such order.

97. Under Rule 7 (6) of the POCSO Rules, 2012 achild or his parent or
guardian or any other person in whom the child hastrust and confidence may
submit an application for seeking relief under any other rules or schemes of the
Central Government or State Government.

98. Many atimesdueto the peculiar facts of thecaseaTria Judge may be
faced with the situation where it isfound that in addition to the punishment,
compensation must bedirected to bepaid. In such stuationsthe Trial Court isnot
hel pless. Section 33 (8) of the POCSOAct, 2012 read with Rule 7 of the POCSO
Rules, 2012 wasmade precisely for the said purpose. The Specia Judge hasthe
power and therefore must al so exerciseit, in appropriate cases, to direct payment
of compensation asper the Sikkim Compensationto Victimsor his Dependents
Scheme, 2011 asamended till date. Theaforesaid provisionsarevictim centric. It
ismeant for the purpose of rehabilitation of the victim who has suffered lossor
injury asaresult of the crimeand who requirerehabilitation. The Specia Courtis
required to consider whether or not there is a need for directing payment of
compensation by firstly making adequateinquiry and thereafter giving reasons.
The quantum of compensation must be as prescribed under the provisionsof the
Sikkim Compensationto Victimsor his Dependents Scheme, 2011 asamended
till date. As per the schedulethereto the particulars of lossor injury aswell asthe
maximum limit of compensation isprovided. Whilemaking therecommendation
by the Court and while deciding the quantum of compensation payableunder the
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Sikkim Compensationto Victimsor his Dependents Scheme, 2011 asamended
till datethe ethosof Section 33(8) of the POCSOACt, 2012, Rule 7 of the POCSO
Rules, 2012 and Section 357(A) of Cr.P.C. which havedirect rootsinthe concept
of victimology must dwaysbeinitsmind.

99. Inre: Ankush Shivahi Gaikwad v. State of M ahar astr a® the A pex
Court would hold:-

“33. Thelonglineaf judicia pronouncementsof thisCourt
recognised in no uncertain termsaparadigm shiftinthe
goproachtowardsvictimsof crimeswhowerehdd entitled
to reparation, restitution or compensationfor lossor injury
suffered by them. Thisshift fromretribution to restitution
began in the mid-1960s and gained momentum in the
decadesthat followed. Interestingly the clock appearsto
have comefull circleby thelawmakersand courtsgoing
back in a great measure to what was in ancient times
common place. Harvard Law Review (1984) inanarticle
on Victim Restitution in Criminal Law Process. A
Procedura Analysissumsup the historical perspectiveof
the concept of restitutioninthefollowingwords:

“Far from being anove gpproachto sentencing, restitution
has been employed as a punitive sanction throughout
history. In ancient societies, before the conceptual
separation of civil and crimind law, it wasstandard practice
torequirean offender toreimbursethevictimor hisfamily
for any loss caused by the offense. The primary purpose
of such restitution was not to compensate thevictim, but
to protect theoffender fromviolent retdiation by thevictim
or thecommunity. It wasameansby which the offender
could buy back the peace he had broken. Asthe State
gradually established amonopoly over theinstitution of
punishment, and adivision betweencivil and crimind law
emerged, the victim’'s right to compensation was
incorporatedintocivil law.”

16 (2013) 6 SCC 770
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100. Inre: Stateof MadhyaPradesh v. M ehtaab'’ the Apex Court would
hold:-

“8. Apart from the sentence and fine/compensation to be
paid by theaccused, the court hasto award compensation
by the State under Section 357-A CrPC when the
accused isnot inaposition to pay fair compensation as
laid down by this Court in Suresh v. State of Haryana.
ThisCourt held:

“16. Weareof theview that it istheduty
of the courts, on taking cognizance of acriminal
offence, to ascertain whether thereistangible
material to show commission of crime, whether
thevictimisidentifiableand whether thevictim of
crimeneedsimmediatefinancia relief. Onbeing
satisfied on an application or onitsown motion,
the court ought to direct grant of interim
compensation, subject tofind compensationbeing
determined later. Such duty continuesat every
gageof acrimina casewhere compensation ought
to be given and has not been given, irrespective
of the application by thevictim. At the stage of
fina hearingitisobligatory onthepart of thecourt
to advert to the provision and record afinding
whether acasefor grant of compensation hasbeen
made out and, if so, who is entitled to
compensation and how much. Award of such
compensation can beinterim. Gravity or offence
and need of victim aresomeof theguiding factors
to bekept inmind, apart from such other factors
as may be found relevant in the facts and
circumstancesof anindividua case,

101. Inre Hari Singh v. Sukhbir Singh?8, 551 theApex Court would hold:-

“10. Sub-section (1) of Section 357 provides power to
award compensation to victims of the offence out of the

17 (2015) 5 SCC 197
18 (1988) 4 SCC
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sentence of fineimposed on accused. Inthiscase, weare
not concerned with subsection (1). We are concerned
only with sub-section (3). It isanimportant provision but
courtshave seldominvoked it. Perhapsduetoignorance
of the object of it. It empowers the court to award
compensation to victims while passing judgment of
conviction. Inadditionto conviction, the court may order
theaccused to pay someamount by way of compensation
to victim who has suffered by the action of accused. It
may be noted that this power of courts to award
compensationisnot ancillary to other sentencesbutitisin
additionthereto. Thispower wasintended to do something
toreassurethevictimthat heor sheisnot forgotteninthe
criminal justice system. It isameasure of responding
appropriately to crimeaswell of reconcilingthevictim
with the offender. It is, to some extent, a constructive
approach to crimes. It isindeed a step forward in our
criminal justice system. We, therefore, recommendtoal
courtsto exercisethispower liberally so asto meet the
endsof justicein abetter way.

11. The payment by way of compensation must, however,
be reasonable. What is reasonable, may depend upon
thefactsand circumstances of each case. The quantum of
compensation may be determined by taking into account
thenatureof crime, thejustnessof clam by thevictimand
the ability of accused to pay. If therearemorethan one
accused they may be asked to pay in equal termsunless
their capacity to pay variesconsiderably. The payment
may also vary depending upon the acts of each accused.
Reasonable period for payment of compensation, if
necessary by instalments, may also be given. The court
may enforcethe order by imposing sentencein default.

12. Joginder inthiscaseisan unfortunatevictim. Hispower
of speech has been permanently impaired. Doctor has
certified that heisunableto speak and that iswhy hehas
not stepped into thewitnessbox for the prosecution. The
lifelong disability of thevictim ought not to be bypassed
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by the court. He must be madeto feel that the court and
accused havetaken careof him. Any such measurewhich
would give him succour isfar better than a sentence by
deterrence.”

102. Inre:Manohar Singhv. Sateof Rajasthan & Ors.*®theApex Court

would hold:-

“11. Just compensation to thevictim hasto befixed having
regard to the medical and other expenses, pain and
suffering, lossof earning and other relevant factors. While
punishment to the accused is one aspect, determination
of just compensation to thevictimistheother. At times,
evidenceisnot availableinthisregard. Someguesswork
in such asituation isinevitable. The compensationis
payable under Sections 357 and 357-A CrPC. While
under Section 357 CrPC, financid capacity of theaccused
hasto bekept in mind, Section 357-A CrPC under which
compensation comes out of the State funds, hasto be
invoked to make up the requirement of just

compensation.”

103. Inre: Ankush Shivahi Gaikwad (supra) theApex Court would hold:-

192015 (89) ACC 266 (SC)

“66. To sum up: while the award or refusal of
compensation in a particular case may be within the
court’sdiscretion, there existsamandatory duty onthe
court to apply itsmind to the questionin every criminal
case. Application of mindtothequestionisbest disclosed
by recording reasons for awarding/refusing
compensation. It is axiomatic that for any exercise
involving application of mind, the Court ought to havethe
necessary materia whichitwould evduateto arriveat a
fair and reasonable conclusion. It isal so beyond dispute
that the occasion to consider the question of award of
compensationwould logically ariseonly after the court
records a conviction of the accused. Capacity of the
accused to pay which congtitutesan important aspect of
any order under Section 357 Cr.R.C. would involve a
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certain enquiry dbeit summary unlessof coursethefacts
asemerging inthecourseof thetria areso clear that the
court considersit unnecessary to do so. Such anenquiry
can precede an order on sentenceto enablethe court to
take a view, both on the question of sentence and
compensation that it may initswisdom decideto award
tothevictimor his’her family.”

104. Inthe present case aggravated sexual assault on Ms. R and Ms. Shas
been proved against the convict. Thefineimposed by the L earned Specia Judge

of 10,000/- (Rupeesten thousand) is payable ascompensation only onreadlisation
fromtheconvict. It isobvioudy not adequate, keeping in mind thefact that there
aretwo victimsaged 6 and 11 years, who have suffered aggravated sexud assaullts.

105. Intermsof Section 33 (8) of the POCSOAct, 2012 read with the POCSO
Rules, 2012 and Section 357 (A) (3) of Cr.RP.C. the Learned Special Judgewas
required to cometo aconclusionwhether the compensation avarded under Section
357 of Cr.P.C. isadequate or not for therehabilitation of Ms. Rand Ms. S. The
considerationsare cogently enumerated in Rule 7 of the POCSO Rule, 2012. In
the facts of the present case the type of abuse, gravity of the offence and the
severity of themental and physical harm suffered by thevictimswould bereevant.
Thefact that the aggravated sexual assault on Ms. R and Ms. Swereisolated
incidentswould aso beare evant factor. Equally important would be thefinancia
condition of Ms. Rand Ms. Swhich asper the evidence availablewas definitely
not good. The shock of such heinous sexual assault by Ms. R'sown uncleonMs.
R and by a person known to Ms. S on Ms. S would also be a relevant
congideration. The Special Court isrequiredto ask itself astowhat isrequiredto
rehabilitate the victim who has suffered both mentally and physically to get over
that trauma. The Learned Special Judge did not do so. Under the Sikkim
Compensation to Victimsor his Dependents Schemes, 2011 asamended till date
for sexua assault (excluding rape) an amount of 50,000/- (Rupeesfifty thousand)
isprescribed asthe maximum limit of compensation. Assuch the Sikkim State
Legal ServicesAuthority isdirected to pay Ms. Rand Ms. Sjust compensation of
45,000/- (Rupeesforty fivethousand) each from the Victim Compensation Fund
provided by the State Government to it. The said amounts shall bedepositedin
interest bearing fixed depositsin the accounts of Ms. R and Ms. Spayableto
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them on their turning 18 years of age. If Ms. R and Ms. Sdo not have saving
accountsfor the purpose of opening of fixed depositsasdirected, the Sikkim
State Legal ServicesAuthority shall assist Ms. R and Ms. Sthrough its panel
lawyersto do so. Asrequired under Rule 7 (5) of the POCSO Rules, 2012 the
State Government shall pay the compensation within 30 daysof thereceipt of this
judgment.

106. TheAppeal against convictionisdismissed. The sentencesimposed by
the Learned Specia Judge' sstands explained asabove.

107. Theconvictisinjail. Heshall continuethereto servetheremaining of the
sentences.

108. Copy of thisjudgment beremitted to the Court of learned Specid Judge,
East Skkim at Gangtok, forthwith along with recordsof the Court for compliance.
Copy of thisjudgment may a so beforwarded to the Skkim State Lega Services
Authority for payment of compensation payableto Ms. R and Ms. Sand for
complianceof other directions.

109.  Urgent certified photocopy of thisjudgment, if applied for, be suppliedto
thelearned Counsdlsfor the partiesupon complianceof al formalities.

110.  Itisseenthat thelnvestigating Officer while preparing the charge-shest;
the Learned Judicia Magistratewhilerecording the stlatement of Ms. RandMs. S
under Section 164 of Cr.P.C. and the L earned Special Judge whilerecoding the
deposition of Ms. R and Ms. Swere not consciousthat theidentity of thechild
cannot be compromised and that theidentity of the childisnot only the name of
thechild but thewholeidentity of thechild, theidentity of thechild’ sfamily, school,
relatives, neighbourhood or any other information by which theidentity of thechild
may bereveded. It isurged that the guidelineslaid down by thisCourt in Rabin
Burman v. Sate of Sikkkim?® befollowed to ensure strict compliance of thelaw
with regard to non disclosure of theidentity of the child with the sensitivity the
Stuation commands.

22017 SCC OnLine Sikk 143
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For thePetitioners: Mr. B. Sharma, Sr. Advocatewith Mr. Bhola

N. Sharmaand Mr. Sgja Sharma, Advoceates.

For Respondent Nos.1-3: Mr. J.B. Pradhan, Additional Advocate
General with Ms. Pollin Rai, Asstt. Govt.
Advocateand Ms. RitaSharma, Advocate.

For Respondent No.2: Mr. KarmaThinlay, Central Govt. Advocate
withMr. D.K. Siwakoti, Advocate.

For Respondent Nos. 4-22 . Mr. Jorgay Namka, Ms. PanilaTheengh and
Ms. Tashi Doma Sherpa, Advocates.

Date of decision: 13" September 2017

A. Sikkim State Forest Service (Recruitment) Rules, 1976 —Rule 18
(A) — A direct recruit is entitled to seniority from the date of initial
appointment, on completion of probation within the prescribed timei.e.
two years. In the case on hand, all the direct recruits (4" to 22
Respondents) have completed their probation in two yearstime and as
such they became member sof the Sikkim Forest Servicefrom theinitial
date of appointment — Sikkim State Services (Regulation of Seniority)
Rules, 1980 is applicable to the members of Sikkim Forest Service as
prescribed under Rule 18 (A) of the Recruitment Rules.

(Para14)
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B. Sikkim State Forest Service (Recruitment) Rules, 1976 — Rule 4
(2) —Method of Recruitment to the Service—Vacancies of acadreto be
filled up by competitive examination in accor dancewith clause (a) and by
selection from among per sons holding the post of Range Officersas per
clause(b)in 50: 50ratio. Provisotosub-rule(2) further providesthat the
number of persons, recruited under clause (b) shall not at any timeexceed
50% of thetotal strength of the Service—Out of total 87 cadrestrength,
43 or 44 posts wereto befilled up by promotion. When the petitioners
werepromoted on officiating basistothepost of ACF videorder dated 12"
February 2010 and 5" August 2010, therewer ealready 56 promoteeACFs
workinginthecadre. Thus, theappointment of the petitioner swasin excess
of the requisite limit, as prescribed under the Rules — The subsequent
regularization or absor ption of the petitioner son per manent cadrewas
done by the Government after relaxation in therules exercising power
under Rule4 (3) —Theappointment of the petitioner sasACF on officiating
basiswasnot in accor dancewith thelaw i.e. the Recruitment Rules, asit
was clearly indicated in the appointment order itself, and as such their
claimtoseniority frominitial dateof officiating appointment meritsr g ection.
(Paras 15 and 16)

C. Sikkim Gover nment ServiceRules, 1974—Rule5 (13) —Officiating
appointment — The appointee isto perform the duties of a vacant post
without holdingalienin the service—L ength of service of appointment on
promotion made on ad-hoc or temporary basis, or on officiation in
accor dance with law against the substantive vacancies, may be counted
for thepurpose of seniority from thedate of initial appointment —Inthe
caseat hand, all theappointmentsweremadein excessof their quota, not
in accor dancewith Rules, subject to conditionsenshrined intheor der stating
that the appointeesshall not claim seniority or regular promotion on the
said basis. The petitioners are not entitled to the benefit of period of
officiation on thepost of ACF beforetheir appointment on per manent basis,
on recommendation of the Skkim Public ServiceCommission, asrequired
under the Rules as well as under the conditions of the appointment of
officiating basis. Thepetition isber eft of merits.

(Paras 18 and 29)

Petition dismissed.
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JUDGMENT
Satish K. Agnihotri, CJ

1 Assailing the correctnessof theseniority list published vide, Notification
No. 114/G/DOPdated 01% September 2016 (Annexure P-12) (hereinafter referred
to as“theimpugned natification”), whereunder the petitionerswere placed bel ow
the 4" respondent to 22™ respondent, the petitioners have come up with this

petition.

2. The petitioners seek quashing of the saidimpugned notification, adirection
to placethe petitionersabovethe private respondents, considering their officiation
onthepost of Assistant Conservator of Forest (hereinafter referredtoas* ACF”)
and also to consider their promotion to the post of Divisional Forest Officer
(hereinafter referred to as® DFQ”) in officiating capacity on permanent basis.
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3. Thechronological eventsleading tofiling of theinstant petition arethat the
petitioners, initially appointed as Block Officers, were promoted to the post of
Range Officerson 19" August 2000 (Annexure P-2). Thereafter, the petitioners
werepromoted asA CF inan officiating capacity vide, Office OrdersN0.2633/G/
DOP dated 12" February 2010 and No. 466/G/DOP dated 05" August 2010
(Annexure R-16 and Annexure R-17 respectively). Subsequently, the petitioners
were promoted on permanent basis on the post of ACF vide Office Order No.
3691/G/DOP dated 19" March 2013 (Annexure R-21). It appearsthat the official
respondentshaveissued aprovisiona seniority list videMemo No. 9021/G/DOP
dated 10" July 2014 (Annexure P-14), placing the petitioners down bel ow the
direct appointee/ private respondents, which prompted the petitionersto makea
representation on 04" August 2014 (Annexure P-10) and also to send alegal
notice on 04" April 2016 (Annexure P-11) seeking grant of seniority with effect
from the date of officiation and their placement abovethedirect recruits, who
completed their probation on 21 st May 2013. Theinstant petitionisfiled on 12
September 2016, resubmitted on 13" September 2016, after a period of two
yearsfrom the date of issuance of provisiona seniority list on 10" July 2014.

4, Mr. B. Sharma, learned Senior Counsdl assisted by Mr. BholaN. Sharma
and Mr. Sgjal Sharma, learned Advocates, would contend that the petitioners
were promoted asA CF on officiating capacity against the existing vacanciesand
their servicescontinued without interruptiontill they wereconfirmed on 19" March
2013, before completion of probation period of private respondentson 21%May
2013. Theappointment of the petitionerswasin accordancewith the Rulesagainst
theclear vacanciesand, assuch, the petitionersare entitled to seniority with effect
from the date of their promotion on the post of ACF, on officiation.

5. Mr. Sharmafurther contended that the private respondentswere appointed
on probation, which cameto end on 21 May 2013. Thus, they become members
of service only on completion of probation. In that event, the petitionerswere
senior, asthey were confirmed on the post on 19" March 2013. It isalso urged
that the Principal Secretary-cum-Principal Chief Conservator of Forest has
recommended for protection of seniority of the petitionersvide notingsdated 19"
December 2013 (Annexure P-7). The Chairman, Law Commission of Sikkim has
strongly observed that it iswell-settled law that in absence of any ruleto the
contrary, the continuous service on confirmation cannot beignored for determining
theplacein seniority list. Mr. Sharmawould lastly submit that in thefactsof the
casewherein the petitionerswere promoted on officiating basis, in accordance
withrule, and thereafter confirmed on the post, the petition deservesto bea lowed
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withadirectionto placethe petitionersabovethe privaterespondentsin theseniority
list, who were recruited subsequently and to grant subsequent promotion and
other consequentia benefits.

6. Mr. Sharma, in support of his case relied on S.B. Patwar dhan and
another v. Sateof Maharashtraand others', Pran Krishan Goswami and
othersv. Sate of West Bengal and others? , GK. Dudani and othersv.
S.D. Sharma and others®, G.C. Gupta and othersv. N.K. Pandey and
others*, Sateof W.B. and othersv. AghoreNath Dey and others®and B.
Amruthal akshmi v. Sateof AndhraPradesh and other<°.

7. Resisting, Mr. J.B. Pradhan, learned Addl. Advocate General assisted by
Ms. Pollin Rai, learned Assistant Government Advocate and Ms. RitaSharma,
learned Advocate, would contend that under sub-rule (2) of Rule4 of the Sikkim
State Forest Service (Recruitment) Rules, 1976 (hereinafter referred to as“the
Recruitment Rules’), 50% post of ACF isto befilled up by direct recruitment
through open competitive examination and 50% by promoation. Thetota sanctioned
strength of ACF on the relevant date was 87. On 06" February 2007, it was
proposed tofill up 21 posts of ACF by direct recruitment and as more than 50%
of quotawas utilized by promoation from the post of Range Officers. Asonrelevant
date, altogether 71 persons were working as ACF from promotion quota. In
pursuancethereof, an advertisement for filling up of 21 postsof ACFwaspublished
on 07th June 2010. In response thereto, the private respondents participated
successfully incompetitive examination and wereaccordingly appointed. Theresult
was declared on 28th March 2011 and alist of selected candidateswas sent to
the Department of Personnel, Government of Sikkimon 15" April 2011 (Annexure
R-1). Out of 21 posts, two posts, namely, MBC and MBC (W) could not be
filled up and the sasme was carried forward due to non-availability of eligible
candidates. The appointment orderswereissued inthe months of May and June
2011. The promotion of the petitionersto the post of ACF on officiation was
subject to two conditions, namely,

(i) theofficiating capacity shall not confer any right
for regular promotion and shall not be counted
towardssenior; and

1 AIR 1977 SC 2051
2 AIR 1985 SC 1605
3 AIR 1986 SC 1455
4 (1988) 1 SCC 316
5 (1993) 3 SCC 371
s AIR 2014 SC 751
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(it) regular promotion shall be made on the
recommendation of the Sikkim Public Service
Commission,

which wasmade subsequently |eading to regul ari zation of the petitioners. Thesaid
conditionswere accepted by the petitionerswithout ademur or protest.

8. The petitionerswere appointed asA CF in officiating capacity againgt the
direct recruitment quota, asthe appointment against direct recruitment had taken
sometime. 14 personswere aready serving asA CF on substantive capacity and
12 personswere serving as DFO on officiating capacity, continuing to hold their
lieninthecadre of ACF. Assuch, 91 ACFs, including the petitioners, against the
cadre strength of 87, wereworking asACF.

0. Mr. Pradhan would further contend that in order to accommodate the
petitioners, Department of Personnel, issued two notificationsdated 31% October
2011 (Annexure R-22) and 12" February 2013 (Annexure R-23), relaxing the
method of recruitment after creation of substantive vacancies of ACFs, under
promotion quota, the petitionerswere confirmed and granted regular promotion.

10. Insupport, Mr. Pradhan, relieson Direct Recr uit Class|| Engineering
Officers’ Association v. Sate of Maharashtraand others’, Sate of W.B.
and othersv. Aghore Nath Dey and others®, and M.P. Palanisamy and
othersv.A.Krishnan and others°.

11.  Adopting the arguments advanced by learned Additional Advocate
Generd, Mr. Jorgay Namka, learned counsdl gppearing for the private respondents/
direct recruits, would submit that the appointment of the petitionerson the post of
ACF waspurely temporary on officiating basis, in excess of the quotareserved
for promotees against direct appointee vacancy. The petitionerswere appointed
to performthe dutiesand functions of A CFs, asno officers gppointed in accordance
withruleswereavailable. The gppointment was purely astop-gap arrangement. It
isfurther contended that the appointment order of the petitioners, appointing them
onofficiating basisasACF, clearly indicatethat the gppoi ntment wasnot against a
regular substantivevacancy. Thus, the petition deservesto bedismissed maintaining
the seniority of the privaterespondentsabovethe petitioners, asprivate respondents

7 (1990) 2 SCC 715
& (1993) 3 SCC 371
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have completed their probation withinthe prescribed timeand asper rulesseniority
relatesback to thedate of initia appointment on completion of probation periodin
time.

12. Having given my anxiouscond deration to thesubmissionsput forth by the
learned counsel appearing for the parties, on examination of the pleadingsand
documents appended thereto, it ismanifest that the petitioners appointment vide
orders dated 12" February 2010 (Annexure R-16) and 05" August 2010
(AnnexureR-17) wasconditiond, asclearly gatedintheorder itsdf. Thepetitioners
have not protested at any point of timeto the conditions, whichwereduly accepted
by them at thetime of their appointment onthe post of ACF on officiating basis.
The orders seeking appointment of officiating basisclearly prescribed that their
officiating capacity shdl not confer any right for regular promotion and shal not be
counted towards seniority. The appointment to the regular promotion was subject
to recommendation of the Sikkim Public Service Commission.

13.  Onexamination of the documents produced by the parties, it isproven
that ason the relevant date, the sanctioned strength of the cadre of ACFwas 87,
asenhanced vide Natification dated 18" December 2006 (Annexure R-13). Out
of 87 posts, 10 postswerefilled up by direct recruits. For filling up of 21 posts of
ACF, necessary stepswereinitiated on 06" February 2007. The advertisement
for filling up of 21 postsof ACFwas published on 07" June 2010, which culminated
into appointment of the 4™ to 22" respondentsvide ordersdated 213 May 2011
(Annexure R-2), 25" May 2011 (Annexure R-3), 26" May 2011 (Annexures R-
4 and R-5) 27" May 2011 (Annexure R6), 31% May 2011 (Annexure R-7) and
01% June 2011 (Annexures R-8 and R-9). Indisputably, al the private respondents
(4" to 22 respondents) have compl eted their probation intime, on expiry of a
period of two yearsand assuch they areentitled to their seniority from the date of
ther initia gppointment, asper Rule 7(A) of the Sikkim Government Establishment
Rules, 1974.

14.  Ascontemplated under the provisions of the Sikkim State Services
(Regulation of Seniority) Rules, 1980 (hereinafter referred to as*the Seniority
Rules, 1980”), whichisapplicableto theforest serviceasprescribed under Rule
18(A) of theRecruitment Rules, itiswell established that adirect recruit isentitled
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to seniority fromthedateof initial appointment on completion of probationwithin
the prescribed timei.e. two years. Inthe case on hand, all thedirect recruits, 4th
to 22nd respondents, have compl eted their probation in two yearstimeand as
such they became membersof the Servicefrom theinitial date of appointment.

15. Rule4 of the Recruitment Rules contempl ates“ M ethod of Recruitment
tothe Service’, which readsasunder: -

“4 METHOD OF RECRUITMENT TO THE
SERVICE:- (1) Recruitment to the Service after the
commencement of theserulesshall be by thefollowing
methods, namely: -

€) By the Competitive Examination to be held by
theCommission;

(b) By sdlectionfrom among personshol ding the post
of Range Officer or any other post or posts
declared equivalent thereto by the Government.

(2) Theproportion of vacanciesto befilledinany yearin
accordancewith clauses (a) and (b) above, shall be50:

50 respectively:

Provided that the number of persons, recruited
under clause (b) above, shdl not at any time exceed 50%
of thetotal strength of the Service.

3 Notwithstanding anything contained in sub-rule
(1), if intheopinion of the Government, the exigencies of
the service so require, the Government may, after
consultation with the Commission, adopt such method of
recruitment to the Service, other than those specifiedin
thesaid sub-rule, asit may, by Natificationin thisbehalf,
prescribe.”

Sub-rule (2) of Rule4 of the Recruitment Rules providesthat the vacancies of a
cadreto befilled up by the competitive examinationin accordancewith clause (a)
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and by selection from among persons holding the post of Range Officersas per
clause(b) in50: 50ratio. Provisoto sub-rule(2) further providesthat the number
of persons, recruited under clause (b) shall not at any time exceed 50% of thetotal
strength of the Service. It isestablished in this case that out of total 87 cadre
strength, 43 or 44 postswereto befilled up by promotion. When the petitioners
were promoted on officiating basis on the post of ACF vide order dated 12th
February 2010 and 05th August 2010, there were already 56 promotee ACFs
workinginthecadre. Thus, the gppointment of the petitionerswasin excessof the
requisitelimit, asprescribed under the Rules. In such asituation, whether it can be
held that the appointment of the petitionerswasin accordancewith therules?

16.  Thesubsequent regularization or absorption of the petitionerson permanent
cadrewasdone by the Government after relaxationin therules, asevident from
the notifications dated 31st October 2011 and 12th February 2013 (Annexures
R22 and R-23 respectively), exercising power under sub-rule (3) of Rule4 of the
Recruitment Rules. In such factual matrix, theinel uctable conclusionisthat the
appointment of the petitionersasA CF on officiating basiswas not in accordance
withthelawi.e theRecruitment Rules, asit wasclearly indicated in thegppointment
order itself and suchtheir damto seniority frominitia dateof officiating appointment
meritsreection.

17. Recommendation of the Principal Secretary-cumPrincipal Chief
Consarvator of Forest, Government of Skkimfor grant of seniority tothepetitioners
vide hisnotingsdated 19th December 2013 and al so the observation made by the
Chairman, Law Commission, arenot relevant and bindingin thefactsof the case.

18.  The‘officiating appointment’ isdefined under the Sikkim Government
ServiceRules, 1974 (hereinafter referredto as” Service Rulesof 1974”) in clause
(13) of Rule5, asunder: -

“(13) ‘ Officiating appointment’ —A Government Servant
issaid to be holding an officiating appointment, when he
performsthedutiesof avacant or newly crested temporary
post onwhich no Government Servant holdsalienwithout
completing the minimum number of qualifying years of
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serviceas may have been or asmay be prescribed by the
Government fromtimetotime.”

Bareperusal of thedefinition clearly providesthat the appointment isto perform
theduties of avacant post without holding alieninthe service.

19. InS.B. Patwar dhan?, cited by thelearned Senior Counsel appearing for
the petitioners, interpretation of the provisonsof the Bombay Serviceof Engineers
(Classl and Classl ) Recruitment Rules, 1960, wasinvolved, whereinthe Supreme
Court hed Rule8(iii) asuncondtitutiona,, holding that theva uableright of seniority
may not depend upon the mere confirmation.

20. InPran Krishan Goswami?, referred by learned Senior Counsel for the
petitioners, the W.B. Services(Determination of Seniority) Rules, 1981, wasunder
examination, wherein some Sub-1nspectors of Police have been officiating for
almost three decades, without examining thefact asto whether there officiation
wasagangt the subgtantive vacancy, the Supreme Court hel d that the Sub-Inspectors
areentitled to benefit of their continuous officiating service as Subl nspectors of
Police.

21. In G.K. Dudani and others®, again referred by the learned counsel
appearing for the petitioners, wherein the Mamlatdars were promoted and
appointed to hold ex-cadre posts, it washeld that it could not be said not to have
been regularly appointed. Insuch factual background, they wereheldto beentitled
to seniority of their continuousofficiation.

22. In G.C. Gupta and other s, it was held that the temporary Assistant
Engineerson absorption were entitled to seniority from the date on which their
servicewereregularizedi.e. the date from which they became membersof the
service.

23. Mr. J.B. Pradhan, learned Addl. Advocate General, referring to an
observation made by the Supreme Court in M .P. Palanisamy and other 8> submit
that the petitioners have accepted the conditions of appointment on officiation.
Thus, they cannot be permitted to retrace back and take acontrary stand. The

5(2009) 6 SCC 428
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Supreme Court held asunder: -

“31. Thepand isabsolutely correct inthelight of GOMs
No. 1813. The appellantsmerely raised alame pleathat
they did not challenge GOMs No. 1813, asthey were
expecting themselvesto be placed over and abovethe
T.N. PSC-selected candidates. Such could never bethe
pogitioninthewakeof plainlanguageof GOMsNo. 1813.
Thisis one of the main reasons why the claim of the
appellantshasto beregected. The aspect of conditional
regularization, therefore, had to bekeptinmind.”

24. InO.P. Gargand othersv. Sateof U.P. and others'®, the Supreme
Court examined the seniority and promotion of Judicial Officersunder the U.P.
Higher Judicia ServiceRules, 1975 and held asunder: -

10 1991 Supp (2) SCC 51

“26. We have given our thoughtful consideration to the
arguments of the parties. ThisCourt hastimeand again
held that when an incumbent is appointed to apost in
accordancewith the Service Ruleshisseniority hasto be
counted on the basisof continuouslength of serviceand
not in referenceto the date of confirmation. Eveninthe
present case the promotees have been confirmed long
after theavailability of permanent vacancies. ThisCourt
in S.B. Patwardhan v. State of Maharashtra. : (1977) 3
SCC 399 observed that “confirmation is one of the
ingloriousuncertaintiesof Government servicedepending
neither onefficiency of theincumbent nor ontheavailability
of substantivevacancies’. A Congtitution Bench of this
CourtinDirect Recruit Class |1 Engineering Officers
Associationv. State of Maharashtra: (1990) 2 SCC 715
approved Patwardhan case and laid down thefollowing

propositionsin thisrespect:
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“(A) Once anincumbent is appointed to apost
according torule, hisseniority hasto be counted
fromthedateof hisappointment and not according
to thedate of hisconfirmation. The corollary of
theaboveruleisthat wheretheinitia gppointment
isonly ad hoc and not according to rules and
made as astop-gap arrangement, the officiation
in such post cannot be taken into account for
consderingtheseniority.

(B) If the initial appointment is not made by
following the procedurelaid down by therules
but the appointee continues in the post
uninterruptedly till theregularisation of hisservice
in accordance with the rules, the period of
officiating servicewill becounted.

(C) When gppointmentsare madefrom morethan
onesource, itispermissibletofix theratio for
recruitment from thedifferent sources, andif rules
areframed inthisregard they must ordinarily be
followed rictly.”

27.Kegpinginview theschemeof the 1975 rules, weare
of theview that first provisoto Rule 26(1)(a) of the 1975
Ruleswhichlinkstheseniority withthedateof confirmation
isonthefaceof it arbitrary and assuchviolative of Article
16 of the Congtitution of India. Sincetherecruitment to
theserviceisfromthree sourcesthe existence of avacancy
either permanent or temporary isthe sine quanon for
claiming benefit of continuous|ength of servicetowards
seniority. The period of officiation/servicewhich isnot
against asubstantive vacancy (permanent or temporary)
cannot be counted towards seniority. Whilestriking down
first provisoto Rule 26(1)(a) of the 1975 Ruleswehold
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that the continuous officiation/service by apromotee shdl
be counted for determining hisseniority only fromthedate
when a substantive vacancy against a permanent or
temporary post ismade availablein hisquotaunder the
1975rules.”

25. InK eshav ChandraJoshi and other sv. Union of Indiaand others*,
whereinfixation of seniority of the petitioners, who were promoted during the
period from 13th March 1974 to 21st November 1981, asAss stant Conservator
of Forest, on ad hoc basis was involved. In 1976, some direct recruits were
gppointed on probation againgt substantivevacancies. Whenthe petitionersbecame
due for promotion as Deputy Conservator of Forest, the promotees claimed
seniority over thedirect recruits. The promotion of the petitionersasad hocwasin
excess of quotaand had to be resorted to because of non appointment of direct
recruitsdueto litigation, the Supreme Court observed asunder: -

1992 Supp (1) SCC 272

“19. The heart of the controversy liesinthe question as
towhen apersonisappointedto apostintheservicein
asubstantive capacity within the meaning of Rule 3(h)
read with Rules 5 and 24 of the Rules. Under Rule 5
read with Rule 3(h) amember of the service meansa
person, beit direct recruit under Rule 5(a) or promotee
under Rule5(b), appointed in asubstantive capacity to
the serviceasper theprovisionsof therules. Inorder to
becomeamember of the service helthey must satisfy two
conditions, namdy, the gppointment must bein substantive
capacity and the appointment hasto beto the post inthe
service according to rules and within the quotato a
substantive vacancy. There exists marked distinction
between appointment in a substantive capacity and
appointment to the substantive post. Therefore, the
membership to the service must be preceded by an order
of gppointment to the post validly made by the Governor.
Then only he/they become member/ members of the
sarvice. Any other constructionwould beviolation of the
Rules.
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24. Itisnotoriousthat confirmation of an employeeina
substantive post would take placelong years after the
retirement. An employeeisentitled to be considered for
promotion onregular basistoahigher post if he/sheisan
approved probationer in the substantivelower post. An
officer gppointed by promotionin accordancewith Rules
and within quotaand on declaration of probationisentitled
to reckon his seniority from the date of promotion and
theentirelength of service, thoughinitidly temporary, shal
be counted for seniority. Ad-hoc or fortuitous
appointments on atemporary or stop gap basis cannot
betaken into account for the purpose of seniority, evenif
the appointee was subsequently qualified to hold the post
onaregular basis. To give benefit of such servicewould
be contrary to equality enshrinedinArticle 14 read with
Article 16(1) of the Constitution as unequalswould be
treated asequals. When promotion isoutside the quota,
the seniority would be reckoned from the date of the
vacancy withinthe quota, rendering the previousservice
fortuitous. The previouspromotion would beregular only
fromthedate of thevacancy withinthequotaand seniority
shall be counted from that date and not from the date of
hisearlier promotion or subsequent confirmation. Inorder
to dojusticeto the promoteesit would not be proper to
doinjusticetothedirect recruits. Theruleof quotabeing
astatutory oneit must be strictly implemented andiitis
impermissiblefor theauthoritiesconcerned to deviatefrom
theruledueto administrative exigencies or expediency.
Theresult of pushing down the promotees appointedin
excess of the quota may work out hardship but it is
unavoidable and any construction otherwise would be
illegd, nullifying theforce of statutory rulesand would
offend Articles 14 and 16(1). Therefore, the rulesmust
be carefully gppliedin suchamanner asnot to violatethe
rules or equality assured under Article 14 of the
Condtitution. ThisCourt interpreted thet equity isanintegral
part of Article 14. So every attempt would be madeto
minimise, asfar aspossible, inequity. Disparity isinherent
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inthesystem of working out integration of theemployees
drawn from different sources, who have legitimate
aspiration to reach higher echelonsof service. A feeling
of hardship to one, or heart burning to either would be
avoided. At thesametimeequality isaccorded to all the
employees.

X X X

34. Accordingly we have no hesitation to hold that the
promotees have admittedly been appointed on ad-hoc
basisasastop-gap arrangement, though in substantive
posts, and till the regular recruits are appointed in
accordancewiththerules. Their gppointmentsaredehors
therulesand until they are appointed by the Governor
according to rules, they do not become the members of
the servicein asubstantive capacity. Continuous|ength
of ad hoc servicefrom the date of initial appointment
cannot be counted towards seniority. The Governor shal
haveto make recruitment by promotion to substantive
vacanciesinthepostsof Asstt. Conservator of Forest, if
not already made, in accordance with Rule 5(b) read
withAppendix ‘B’ and Rule 6. Their seniority shal be
counted only from the respective dates of appoi ntment
to the substantive postsintheir quotaunder Rule 6 asper
therules. Thedirect recruits having been appointed in
accordancewith Rule5(a) read withAppendix ‘A, their
seniority shdl becounted fromthedateof their discharging
thedutiesof the post of Asstt. Conservator of Forest and
theseniority of thedirect recruitsalso shall accordingly
befixed. Theinter seseniority of thedirect recruitsand
promoteesshall be determined in accordancewith Rules
5, 6 and Rule 24 inthelight of thelaw declared in the
judgment. All theemployeeareentitled tod| consequentid
benefits. On account of the pendency of judicial
proceedings, if any of the employeesbecamebarred be
agefor consideration for promotion to cadre posts, the
appropriate Governmentswould do well to suitability
relax therulesand do justiceto theeligible conditions.”
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26. In State of W.B. and othersvs. Aghore Nath Dey and others?, the
Supreme Court clarified theratiolaid down earlier in Dir ect Recruit Class| |
Engineering Officers Assn.’case:-

“22. There can be no doubt that these two conclusions
haveto beread harmonioudy, and conclusion (B) can not
cover caseswhich areexpresdy excluded by conclusion
(A). Wemay, therefore, first refer toconcluson (A). Itis
clear from conclusion (A) that to enable seniority to be
counted from the date of initial appointment and not
according to the date of confirmation, theincumbent of
thepost hasto beinitialy appointed ‘ accordingtorules .
Thecordllary set outinconcluson (A), thenis, that ‘where
theinitia appointment isonly ad hoc and not accordingto
rulesand made asastop-gap arrangement, the officiation
insuch posts cannot betaken into account for considering
the seniority. Thus, the corollary in conclusion (A)
expresdy excludesthe category of caseswheretheinitia
appointment isonly ad hoc and not according to rules,
being made only asastop-gap arrangement. The case of
thewrit petitionerssquarely fallswithinthiscorollary in
concluson(A), which saysthat theofficiationinsuch posts
cannot betaken into account for counting the seniority.

23. Thisbeing the obviousinferencefrom concluson (A),
thequestioniswhether the present casecandsofdl within
conclusion (B) which deal swith casesin which period of
officiating servicewill be counted for seniority. We have
no doubt that conclusion (B) can not include, withinits
ambit, those caseswhich are expressly covered by the
corollary in conclusion (A), sincethetwo conclusions
cannot beread in conflict with each other.

24. Thequestion, therefore, isof thecategory whichwould
be covered by conclusion (B) excluding therefrom the
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casescovered by thecorollary inconclusion (A).

25. Inour opinion, the conclusion (B) wasadded to cover
adifferent kind of Stuation, whereinthe gppointmentsare
otherwiseregular, except for the deficiency of certain
procedura requirementslaid down by therules. Thisis
clear from the opening words of the conclusion (B),
namdly, ‘if theinitid gppointment isnot madeby following
the procedure laid down by the rules' and the later
expression ‘till the regularisation of his service in
accordancewiththerules . Weread conclusion (B), and
it must be so read to reconcile with conclusion (A), to
cover the caseswheretheinitial appointment ismade
against an existing vacancy, not limited to afixed period
of timeor purpose by the appointment order itself, andis
made subject to the deficiency in the procedural
requirements prescribed by the rules for adjudging
suitability of the appointeefor the post being cured at the
time of regularisation, the appointeebeing eligibleand
qudifiedinevery manner for aregular gppointment onthe
date of initial appointment in such cases. Decision about
the nature of the appointment, for determining whether it
fallsinthiscategory, hasto be made on the basisof the
termsof theinitid appointment itsalf and theprovisonsin
therules. In such cases, the deficiency inthe procedural
requirementslaid down by theruleshasto be cured at the
first available opportunity, without any default of the
employee, and the appointee must continuein the post
uninterruptedly till theregularisation of hisservice, in
accordancewith therules. In such cases, the appointeeis
not to blame for the deficiency in the procedural
requirements under the rules at the time of hisinitial
appointment, and the appointment not being limitedto a
fixed period of timeisintended to bearegular gppointment,
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subject to theremaining procedura requirementsof the
rulesbeing fulfilled at the earliest. In such casesaso, if
therebe any delay in curing the defectson account of any
fault of the gppointee, the gppoi nteewoul d not get thefull
benefit of the earlier period on account of hisdefault, the
benefit being confined only to the period for which heis
not to blame. Thiscategory of casesisdifferent fromthose
covered by thecorollary in conclusion (A) whichrelates
to appointment only on ad hoc basis as a stop-gap
arrangement and not according torules. Itis, therefore,
not correct to say, that the present cases can fall within
theambit of conclusion (B), eventhoughthey aresquarely
covered by thecorollary inconcluson (A).”

27. InPK. Singh vs. Bool Chand Chablani and other s'?, the Supreme
Court hasclearly held that when ad hoc appointment is made dehorstherules,
such appointment does not enureto the benefit of the gppointeefor the purpose of
determining seniority inthecadre.

28. InRadhaM ohan Malakar and other sv. Usha Ranjan Bhattacharjee
and others®3, the Supreme Court observed asunder:

“23. Inour opiniontheprincipleof thedecisioninN. K.
Chauhanv. State of Gujarat : (1977) 1 SCC 308 can be
illustrated by taking ahypothetical example. Supposeina
particular service 50% of thevacanciesareto befilledin
by promotion and 50% by direct recruitment, and suppose
thereisarulethat theinter seseniority of direct recruits
and promoteesisto befixed according to therotation of
vacanciesbetween direct recruitsand promoteesin the
manner that thefirst post will goto apromotee, the second
toadirect recruit, thethird to apromotee, thefourthtoa
direct recruit, and so on. Even heretheordinary rulethat
seniority will depend on the length of the continuous
officiating service hasto befollowed unlessthe quotaof

2 (1998) 5 SCC 726
13 (2000) 14 SCC 619
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direct recruitsor of the promotees hasbeen exceeded. It
isonly if the said quotais exceeded that the appointees
have to be pushed down in the seniority, otherwise
seniority has to be taken from the date of continuous
officiatingsarvice,

24. In the present case it is admitted that the quota of
direct recruits has not been exceeded. Hence, in our
opinion, theseniority of direct recruits (theappellant) has
to betaken fromthe date of their initial appointment and
they cannot be pushed down in seniority. The promotees
(the respondents herein) were appointed to Grade || of
TCS after the appointments of the direct recruits (the
appellants). Hencetheformer haveto betresated asjunior
tothelatter. Theearlier Division Bench decision of the
High Court dated 29.7.1992 hasto be understood in the
light of the decision of thisCourtin N.K. Chauhan case

(supra).”

29. Fromthejudicia pronouncementsmade by the Supreme Court invarious
cases, asaforestated, it iswell established that thelength of service of appointment
on promotion made on ad hoc or temporary basisor on officiation in accordance
with law against the substantive vacancies, may be counted for the purpose of
seniority from the date of initia appointment. In the case on hand, al the
appointments were made in excess of their quota, not in accordance with

rules,subject to conditionsenshrined in the order, stating that the appointees shall
not claim seniority or regular promotion onthesaid basis. The petitionersare not
entitled to the benefit of period of officiation on the post of ACF beforetheir
gppointment on permanent basis, on recommendation of the Sikkim Public Service
Commission, asrequired under the Rulesaswell asunder the conditionsof the
appointment of officiating basis. The petitionisbereft of merits.

30. Resultantly, thewrit petitionisdismissed. No order asto costs.
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SLR (2017) SIKKIM 424
(Before Hon' ble Mr. Justice Bhaskar Raj Pradhan)

WP (C) No. 33 of 2016

Shri Subash Gupta PETITIONER
\ersus

Shri Yadap Nepal RESPONDENT

For the Petitioner : Ms. Laxmi Chakraborty andMs. ManjuRai,
Advocates.

For Respondent : Mr. Zangpo Sherpa, Mr. Jushan Lepchaand

Ms. Mon Maya Subba, Advocates.

Date of decision: 15" September 2017

A. Codeof Civil Procedure, 1908 —Order VI Rule17—-Amendment of
pleadings—On aquery raised by thisCourt, theL earned Counsel appearing
for the petitioner submitsthat the petitioner isyet tofilehisevidenceon
affidavit. Theapplication for amendment also pleadsthat whilepreparing
theevidence on affidavit the need to filethe application for amendment
wasfelt. Therespondent hasnot contested theafor esaid facts—A perusal
of paragraph 3and 4 of theapplication for amendment makesit clear that
it wasonly at thetimeof prepar ation of evidenceon affidavit of the petitioner
and on close scrutiny of theplaint and documentsit wasfelt necessary to
incor por ate certain developmentsin thefactsduring the pendency of the
TitleSuit —Itisquiteevident that the subsequent factsar e necessary for
the pur poseof deter miningthereal questionsin controver sy between the
parties. Therdiefssought for under the proposed amendment had alr eady
been set out in the un-amended plaint. The necessary factual basis for
amendment being already incorporated in the plaint the proposed
amendmentswould also not changethenatureof thesuit.

(Paras 26, 27 and 28)
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B. Codeof Civil Procedure, 1908 —-Order VI Rule17 —Isintended for
promoting the ends of justice and definitely not for defeating them. As
held in re: Ganesh Trading Co. even if aparty or hisCounsdl isinefficient
in settingout hiscaseinitially, the short-coming can certainly beremoved
generally by appropriatestepstaken by a party to meet theendsof justice.
Order VI Rule17 confersjurisdiction on theCourt toallow theamendment
“at any stage of the proceedings’ if the said amendments ar e necessary
for the pur pose of deter miningthereal questionsin controver sy between
theparties. Thislaw hasn’t changed. Order VI Rule17 remainsidentically
wor ded, save the new proviso — The object of the incorporation of the
provisoto Order VI Rule17 by the Civil Procedure Code (Amendment)
Act, 2002 isto prevent frivolous application which isfiled to delay the
trial. Theproviso curtails, to someextent, the absolutediscr etion to allow
amendment at any stage. After the incor poration of the proviso, if the
applicationisfiled “ after commencement of trial” then theparty seeking

amendment must also show “duediligence”.
(Para29)

C. Codeof Civil Procedure, 1908 —-Order VI Rule17—Inthepresent
case the date of first hearing was set on 11.11.2013 when issues were
framed under Order XIV Rule 1. After theframing of issuespartiesare
required topresent totheCourt alist of withessesand obtain summonses
tosuch personsfor their attendanceunder Order XVI. Hearing of thesuit
and examination of witnessesar eto bedonein themanner provided under
Order XVIII. Theplaintiff hasaright to begin unlessthedefenceadmits
thefacts. On theday fixed for hearing of the suit or on any other day to
which thehearingisadjourned, the party having theright to begin shall
statehiscaseand producehisevidencein support of theissueswhich heis
bound to prove — In the present case, admittedly, the Petitioner asthe
plaintiff hasnot filed hisevidenceon affidavit and isyet tolead hisevidence.
It isthusclear that although thedateof first hearingwasset on 11.11.2013
when the issues were framed and thus the trial is deemed to have
commenced then, thetrial had not effectively commenced asthe petitioner
was yet to file his affidavit in evidence. In such circumstances, it isalso
quite evident that no prejudice would occasion the respondent if the
proposed amendment which have been found necessary for the pur pose of
determiningthereal questionsin controver sy between the petitioner and
therespondent, isallowed. Therespondent would havefull opportunity of
meeting thecase of thepetitioner asamended. It isalsoclear that in spite
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of duediligencethepetitioner could not haveincor por ated the proposed
amendment in theplaint asall of it transpired after thefiling of the plaint
—Thetrial havingnot effectively commenced, aliberal approachisrequired
whileconsidering theapplication for amendment. Meredelay cannot be
ground for refusing aprayer for amendment.

(Paras 29 and 30)

Petition allowed.
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JUDGMENT
Bhaskar Raj Pradhan, J

1 ATitleSuit for declaration, possession, injunction and consequentid reliefs
wasfiled by the petitioner herein, asthe plaintiff, intheyear 2012 claiming hisright
to tenancy inthefour soreyed RCC building Situated at Pakyong-Rorathang road,
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Pakyong, East Sikkim owned by late Dilli Ram Nepa and presently by hissonthe
solerespondent, Yadap Nepal asthe defendant.

Caseof theplaintiff/petitioner

2. The case of the petitioner isbased on the all egation that the respondent
would use hisinfluencewith thelocal policeto threaten the petitioner out of the
building tenanted. The situation compel led the petitioner to sign on adocument/
agreement prepared by therespondent. Subsequently, on 25.11.2005 the petitioner
lodge aFirst Information Report (FIR) against the respondent, the officer-in-
charge of the Pakyong P.S and otherswith the Superintendent of Policewho took
prompt initiative and directed investigation by the SDPO, whichispending. The
respondent’sill intention of evicting the petitioner by any meansledto various
illegd actsof therespondent. Therespondent, without noticetransferred thedectric
connection of the building in the respondent’ snamefromthat of hisLatefather.
Therespondent al so started mass propaganda against the petitioner in social
network stesand connived with the officid sof the Power and Energy Department
of the Government of Sikkim and on 04.04.2012 disconnected the supply of
electricity tothebuilding whichled to thefiling of apending complaint under Section
499 and 153 A Indian Pend Code, (1PC) for defamation and spreading communal
hatred by the petitioner against the respondent. In pursuance of the said illegal
purpose of evicting the petitioner, the respondent started aproceeding beforethe
SubDivisional Magistrate under Section 133 Code of Crimina Procedure, 1973
(Cr.PC.) whichledtothepassing of the Order by the District Magistratedirecting
the petitioner toimmediately vacatethe said building. Thisorder of the District
Magistrate had been passed without serving acopy of thecomplaint or thereport
obtained from the Assistant Engineer, UD & HD, Government of Sikkim. The
petitioner further alleged that the respondent had conspired with hiskin against
the petitioner to evict him unlawfully and in furtherance of the said plan they had
also disconnected the el ectricity supply and since 04.04.2012 thereisin fact no
electricity supply inthe said building causing hugefinancia losses. The petitioner
sought torely upon alist of documentswhich included, inter-aia, the copiesof the
Section 133 of Cr.P.C. proceedingsbeforethe District Magistrate.

Caseof thedefendant/respondent
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3. 0On03.07.2012 therespondent filed hiswritten statement contesting the
TitleSuit. Therespondent denied thet Iate Dilli Ram Nepa had inducted the petitioner
asatenantintheentirebuilding of the respondent and further stated that asper the
version of the attesting witnessesto the agreement dated 10.11.1998, late Dilli
Ram Nepal had only agreed to let out the road level floor measuring 18 x 36.
However, it now appearsthat the petitioner had discreetly entered the words
“ground floor totop” inthe space which wasleft blank and meant to befilled up
by appropriate English term to describethe sweet meat shop which theexecutants
and thewitnesseswere not ableto appropriately coin. Therespondent contested
thedlegation of the petitioner regarding disconnection of eectricity by stating that
it wasasuo-motto action on the part of the Power Department. The respondent
a so contested the dlegation of the petitioner of fasdy andillegally obtaining orders
under Section 133 Cr.PC. fromtheDidrict Magigtrate by sating that therespondent
hadinfact legally moved the competent Authority and followed the due process of
law. The respondent would also rely upon alist of documentswhichinter alia,
contained copy of theline disconnection noticeissued by the Power Department,
theeviction noticeof the District Magistrate under Section 141 of Cr.RPC. andthe

final order under Section 133 of Cr.P.C. also passed by the District Magistrate
dated 21.06.2012.

Subsequent events

4, After thefiling of thewritten statement on 20.07.2012, thelearned Session
Judge, East Sikkim at Gangtok would set aside thefnal Order dated 21.06.2012
passed by the District Magistrate under Section 133 of Cr.P.C. by holding that the
Digtrict Magigtrate had failed to comply with the mandatory provisionsof law and
the said Order cannot be sustained. Thisfact was not brought on recordinthe
Title Suit by the petitioner and obvioudy not by the respondent too.

5. In the meantime, on aquery made by the petitioner under the Right to
InformationAct, (RTI) 2005 the Power and Energy Department videitsreply
dated 09.01.2013 (thelearned Counsdl of the Petitioner, during the hearing of the
present matter on 09.09.2017, orally pointed out the inadvertent typographical
error inthe proposed amendment wherethedate of the said reply wasinadvertently
written as19.01.2011) would give certain information with regard to thereasons
for thea leged disconnection of eectricity fromthesaid building. Thissubsequent
development was al so not brought on record by the petitioner till 09.06.2015.
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I ssuesframed

6. On11.11.2013issueswereframedinthesaid Title Suit. Application for
amendment

7. 0On 09.06.2015 an application for amendment of the plaint wasfiled by
the petitioner under Order V1 Rule 7 read with Section 151 of the Code of Civil
Procedure, 1908 (CPC).

8. Inthe said application for anendment under Order VI Rule7 of the CPC
the petitioner averred that at thetime of preparation of evidence on affidavit of the
petitioner on close scrutiny of the plaint and documents, it was discovered that
therewere certain devel opmentsin thefactswhich transpired during the pendency
of theTitle Suit and it wasfelt necessary that thosefactswere pertinent and required
to beincorporated in the plaint. The said factswhich the petitioner sought to be
incorporated intheplaint, asdetailed in the said application for amendment were:-

“ Proposed amendmentsprayed for

|. After paragraph 21 of the plaint, following
paragraph may be added asparagraph 21 A

“That on 21.06.2012, the Didrict Magistrate, East
Sikkim at Gangtok passed final order in Misc. Crl. Case
No. 03/DM/E of 2012, under Section 133 of CrPC against
thePlaintiff and infavour of the Defendant and directed
the Plaintiff to vacate the questioned building within 30
daysfrom the date of the order. It was aso ordered by
the District Magistratethat should the Plaintiff fail todo
s0; authorised Officer-in-Charge, Pakyong Police Station
toevictthe Plaintiff, if necessary, by usngforceafter expiry
of thegiven period.

The Plaintiff then preferred revision of the
impugned order passed by the District Magistrate, East
Sikkiminthe Court of the Honble Sessions Judge, East
and North Sikkim at Gangtok being Criminal Revision
CaseNo. 04 of 2014. The Defendant contested the said
Revision Case and after hearing the parties, the Honble
Sessionsvideorder dated: 20.07.2012 thereby set aside
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the order dated: 21.06.2012 passed by the District
Collector East Sikkim at Gangtok.”

1. Inparagraph 25, after thewords' financid loss
thefollowing sub paragraphs may be added

[Uponquery of plaintiff under Right to Informetion
Actwith respect tothed ectricity connection/disconnection
of thesuit building from Energy and Power Department,
Government of Skkim. On19.01.2011, Energy and Power
Department responded asunder:

(1) Thedectricity connectionregisteredinthename
of Late Dilli Ram Nepal having account no. A/39 of his
RCC house situated at Pakyong Bazar has been changed
inthename of hisson Shri Yadap Nepal w.e.f. November
2011. Shri Yadap Nepal has madethewritten request for
changein namevideapplication dated: 21.11.2011 stating
that the land where the house stands has been registered
in hisname. He has submitted the X erox copy of land
parchakhatiyan.

(i1) Shri Yadap Nepal failed to pay hiselectricity
arrears/bills. Disconnection noticewas served on himon
12.3.2012 with duedatefor payment on 26.3.2012 which
hedid not paid. Hencethedectricity supply/serviceto the
house of Shri Yadap Nepal, consumer account No. A/39
was disconnected on 07.04.2012.

(iii) Thearrearsof eectricity billsinthe house of
Shri Yadap Nepal, consumer account no. A/39 is Rs.
10,775/-.

(iv) Enclosed: a) X erox copy of gpplication dated:
21.11.2011. b) Xerox copy of land parchakhatiyan.
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0On12.02.2013, the Plaintiff made an application
under Section 151 of the CPC, incorporating abovefacts
thereby praying for reconnection of supply of eectricity in
the suit building after depositing arrears, which was
outstanding dueto theill motive of the Defendant. After
hearing the parties, Honble Court was pleased to pass
following orderson 14.08.2013.

........... " 14. Fromthefactsput forthitisalso
apparent that the power/el ectricity connection was not
disconnected by the Power Department on account of the
condition of the building but the disconnection wasmade
only on account of the arrears of power billsnot being
paid by the defendant due to the reasons as aready
indicated above. Henceinthe above circumstances, | find
that itwill not beessentiad to sendaCommisson asprayed
by Ld. Counsd for thedefendant and | alsofind noreason
not to dlow the petition of the Plaintiff.

15. Itisaccordingly ordered that theelectricity to
the suit building be reconnected by the concerned
Department and the Plaintiff be allowed to deposit the
outstanding arrearsof electricity billsamountingto Rs.
10,775/-.

16. Thedefendant shall refrainfrom creating any
hindrancein the reconnection of theelectricity supply in
the Suit building and from the Plaintiff depositing the
outstanding arrears.”

It issubmitted that despite the above orders of
the Honble Court, the Energy and Power Department did
not comply the orders of this Honble Court delayed
reconnection of the electricity. The Plaintiff then filed
another application praying for implementation of the
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orders passed on 14.08.2013. Eventually, Energy and
Power Department complied the orders of the Honble
Court and the Plaintiff wasallowed to deposit arrearsand
supply of eectricity wasrestored inthesuit buildinginthe
month of October 2013. Sincethen, theéelectricity billsof
the suit building aredelivered by the Energy and Power
Department to the Plaintiff and he has been regularly
depogitingthesame)]”

Theobjection tothe proposed amendment

9. Thesaid gpplicationwas contested by the respondent by filing an objection
dated 23.07.2015 on theground that theissue having been framed on 11.11.2013
theTitle Suit had begun on 11.11.2013 and therefore, as per the proviso to Order
VI Rule 17 of the CPC, unlessthe Court comesto the conclusion that in spite of
duediligence, the party could not haverai sed thematter beforethe commencement
of thetrial, no application for amendment shall be allowed after thetrial has
commenced. It wasa so contested by the respondent that the pleadingswhichthe
petitioner intended to incorporatein the plaint by way of proposed amendment,
related to events and matters prior to the settlement of theissues, which could
have been easily raised by the petitioner before commencement of trial if the
petitioner had been diligent.

I mpugned Or der

10.  Thelearned Civil Judge, East Sikkim at Gangtok vide impugned Order
dated 07.06.2016 re ected the gpplication for amendment filed by the petitioner.
Thefirst amendment sought by the petitioner regarding the factum of the order
under Section 133 of Cr.P.C. passed by the learned District Magistrate on
21.06.2012 and the subsequent Order of thelearned Session Judge, setting aside
the Order dated 21.06.2012 passed by the District Magistrate under Section 133
of Cr.P.C. was not allowed to beincorporated on the ground of delay of four
yearswithout any cogent reason. It wasa so observed by thelearned Civil Judge
that the defendant had filed the copy of the order under Section 133 of Cr.PC.
passed by the learned District Magistrate on 21.06.2012 along with other
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documents and had also mentioned the same in paragraph 20 of the written

statement and therefore, isan admitted fact. The second amendment regardingthe
filling of the RT1 regarding non-payment of el ectricity of thesaid building andthe
reply thereto from the Power and Energy Department and the order dated
14.08.2013 passed by thelearned Civil Judgein aSection 151 CPC application
filed by the petitioner was a so rej ected on the ground of delay and also that the
recordsthereof were already on the caserecord.

Thehearing

n. At the hearing of the present petition preferred under Article 226 and 227
of the Constitution of IndiaMrs. Laxmi Chakraborty, L earned Counsel for the
petitioner would rely upon:- (1) Baldev Singh & Ors. etc. v. Manohar Singh
& Anr. (2) Sampath Kumar v. Ayyakannu & Anr.? (3) Ganesh Trading
Company v. Moji Ram?(4) Ragu Thilak D. John v. S. Rayappan & Ors.*
(5) Messrs. Trojan & Co. Ltd.v. Rm N. N. Nagappa Chettiar>. Mr. Zangpo
Sherpal earned Counsd for therespondent contesting the said Writ Petition would
rely upon: (1) Ajendraprasadji N. Pandey v. Swami K eshavpr akeshdagji
N.%(2) Vidyabai v. Padmalatha’ (3) J Samuel v. Gattu M ahesh® . Hewould
submit that the judgment of theApex Courtinre: Baldev Singh (supra) hasbeen
distinguished inre: Vidyabal (supra) and thusissues having been framed on
11.11.2013 and due diligence having not been shown by the petitioner the Writ
Petitionisliableto bedismissed.

Theconsderation

12. Itisinteresting to notethat the application for amendment beside stating
that while preparing the evidence on affidavit and on close scrutiny of plaint and
documents, it was discovered that certain devel opmentsin thefactsduring the
pendency of the Title Suit wasfelt necessary to beincorporated in the plaint and
that the said amendmentsareformal in nature and would in no way changethe
nature and character of the case, did not plead anything else. Similarly, asstated
above, the sol e objection of the respondent to the amendment was on theground

1 (2006) 6 SCC 498

2 (2002) 7 SCC 559
3 AIR 1978 SC 484
4 (2001) 2 SCC 472
5 AIR 1953 SC 235
6 2006 (12) SCC 1

72009 (2) SCC 409
® 2012 (2) SCC 300
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that thetrial having commenced asissues had been framed on 11.11.2013, the
provisoto order VI Rule 17 of the CPC would be attracted and due diligence
having not pleaded or proved by the petitioner the application for amendment was
required to be necessarily rejected. It was not the case of the respondent that the
pleadings sought to beincorporated by insertion of the paragraphs reproduced
aboveinthe application for amendment were not necessary for the purpose of
determining theredl questionin controversy between the parties. Interestingly, the
impugned order dso doesnot examinethenecessity or thelack of itintheproposed
amendment for the purpose of determining thered questionsin controversy between
the parties. The L earned Civil Judge while examining the proposed amendment
wasa so required to be mindful of thewell settled |aw that the decision of acase
cannot be based on grounds outside the pleadings of the parties.

13.  Order VI Rule 17 as stood prior to the Code of Civil Procedure
(Amendment) Act, 1999 w.e.f. 01.07.2002 would read thus:-

“The Court may at any stage of the proceedings
allow either party to dter or amend hispleadingsinsuch
manner and on such termsasmay bejust, and all such
amendments shall be made asmay be necessary for the
purpose of determining thereal questionsin controversy
betweentheparties.”

14.  TheParliament inserted aproviso to the aforesaid Order VI Rule 17 of
the CPC by the Civil Procedure Code (Amendment) Act, 2002, which readsnow
asunder:-

“ Amendment of pleadings- The Court may at any
stage of the proceedings allow either party to alter or
amend hispleadingsin such manner and on suchtermsas
may bejust, and all such amendmentsshall be madeas
may be necessary for the purpose of determining thereal
guestionsin controversy between the parties:

Provided that no application for amendment shall
bealowed after thetrid hascommenced, unlessthe Court
comesto the conclusion that in spite of duediligence, the
party could not have raised the matter before the
commencement of trid.”
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15. It should be noticed that Order VI Rule 17 of the CPC read asit stood
prior to theamendment in 2002 wasthe same, save the addition of the proviso.
Prior totheinsertion of the provisoto Order VI Rule 17 of the CPC by the Civil
Procedure Code (Amendment) Act, 2002, theApex Court would examine Order
VI Rule 17 of the CPC inre: Ganesh Trading Co. (supra) and hold asunder:-

“4. Itisclear from theforegoing summary of the
mainrulesof pleadingsthat provisonsfor theamendment
of pleadings, subject to such termsasto costsand giving
of al partiesconcerned necessary opportunitiesto meet
exact dtuationsresulting from amendments, areintended
for promoting the ends of justice and not for defeating
them. Evenif aparty or itsCounsd isinefficientin setting
out its caseinitially the shortcoming can certainly be
removed generally by appropriate stepstaken by aparty
which must no doubt pay costsfor theinconvenienceor
expense caused to the other sdefromitsomissions. The
error isnot incgpableof being rectified solong asremedia
stepsdo not unjustifiably injurerightsaccrued.

5. Itistruethat, if aplaintiff seeksto alter the
causeof actionitsalf and tointroduceindirectly, through
an amendment of his pleadings, an entirely new or
inconsistent cause of action, amounting virtualy tothe
substitution of anew plaint or anew cause of actionin
placeof what wasorigindly there, the Court will refuseto
permititif it amountsto depriving theparty against which
asuitispending of any right which may haveaccruedin
itsfavour duetolapseof time. But, merefailureto set out
even an essentia fact doesnat, by itsdlf, congtituteanew
cause of action. A cause of action isconstituted by the
whole bundle of essential factswhich the plaintiff must
prove before he can succeed in his suit. It must be
antecedent to theinstitution of the suit. If any essential
factislacking from avermentsin the plaint the cause of
actionwill bedefective. Inthat case, an attempt to supply
the omission hasbeen and could sometimesbeviewed as
eguivalent to an introduction of anew cause of action
which, cured of its shortcomings, hasreally becomea
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good cause of action. This, however, is not the only
possibleinterpretation to be put on every defective State
of pleadings. Defective pleadingsaregenerally curableif
the cause of action sought to be brought out was not ab
initio completely absent. Even very defective pleadings
maly be permitted to be cured, so asto constitute acause
of action where there was none, provided necessary
conditionssuch aspayment of either any additiona Court
fees, which may bepayable, or, of costsof theother side
arecompliedwith. Itisonly if |gpse of timehasbarred the
remedy on anewly constituted cause of action that the
Courtsshould, ordinarily, refuse prayersfor amendment
of pleadings.

6. Inthe case before us, the appellant-plaintiff
Ganesh Trading Co., Karnd, had filed asuit “through Shri
Jai Parkash”, apartner of that firm, based on apromissory
note, dated August 25, 1970, for recovery of Rs68,000.
The non-payment of money due under the promissory
notewasthered basis. Thesuit wasfiled on August 24,
1973, just beforethe expiry of the period of limitationfor
theclamfor payment. Thewritten statement wasfiled on
Juneb, 1974, denying theassertionsmadeintheplaint. It
wasa so asserted that the suit wasincompetent for want
of regigtration of thefirmand wasstruck by theprovisions
of Section 69 of the Indian PartnershipAct.”

16. Inre:-- B. K. N. Pillai v. P. Pillai & Anr.® theApex Court after referring
to variousjudgmentsof the privy Council aswell asthe Apex Court onthe un-
amended Order V1 Rule 17 of the CPC would hold:-

S JT 1999 (10) SC 61

“The purpose and object of Order 6 Rule 17
CPCistodlow ether party todter or amend hispleadings
in such manner and to such termsas may bejust. The
power to allow the amendment is wide and can be
exercised at any stage of the proceedingsintheinterests
of justiceonthe basisof guidelineslaid down by various
High Courtsand thisCourt. Itistruethat theamendment
cannot be claimed as a matter of right and under all
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circumstances. But itisequally truethat the courtswhile
deciding such prayers should not adopt hypertechnical
approach. Liberal approach should bethe general rule
particularly in cases where the other side can be
compensated with the costs. Technicalitiesof law should
not be permitted to hamper the courtsintheadminigtration
of justice between the parties. Amendmentsarea lowed
in the pleadings to avoid uncalled for multiplicity of
litigation.”
17. Inre:- Ragu Thilak D. John (supra) the Apex Court would examinea
caseinwhich dueto subsequent devel opments, the appellant therein had filed an
application under theun-amended Order VI Rule 17 of the CPC in apending suit
whichwasrejected by thetrial court and therevision thereof wasalso reected by
theHigh Court. TheApex Court would hold thet if thetest aspointed out inre:- B.
K. N. Pillai (supra) quoted above was applied, theamendment sought could not
be declined. It washeld that the dominant purpose of alowing theamendmentis
tominimisethelitigation. It wasfurther held that the pleathat therelief sought by
way of amendment was barred by timeisarguablein the circumstances of the
case, asisevident from the perusal of averments madein the plaint which was
sought to be incorporated by way of amendment. It was also held that in the
circumstances of the case the pleaof limitation being disputed could be made a
subject matter of theissueafter allowing theamendment.

18. Inacaserelating to an application for amendment filed intheyear 1999,
before the commencement of thetria by ajudgment rendered on 13.09.2002, the
Apex Courtinre: Sampath Kumar (supra), while explaining the mandate of
Order VI Rule 17 of CPC would hold :-

“9. Order 6 Rule 17 CPC confersjurisdictionon
the court to allow either party to alter or amend his
pleadings at any stage of the proceedings and on such
termsasmay bejust. Such amendmentsasaredirected
towards putting forth and seeking determination of the
real questionsin controversy between the partiesshall be
permitted to bemade. Thequestion of delay inmovingan
application for amendment should be decided not by
calculating the period from the date of institution of the
suit donebut by referenceto the tagetownhichthehearing
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in the suit has proceeded. Pre-trial amendments are
allowed moreliberally than those which are sought to be
made after the commencement of the trial or after
conclusionthereof. Intheformer casegeneraly it canbe
assumed that the defendant isnot prejudiced because he
will havefull opportunity of meeting the caseof the plaintiff
asamended. Inthelatter casesthe question of prejudice
to the opposite party may arise and that shall haveto be
answered by referenceto thefactsand circumstances of
eachindividual case. No straitjacket formulacan belaid
down. Thefact remainsthat amere delay cannot bea
ground for refusing aprayer for amendment.

10. An amendment once incorporated relates
back to the date of the suit. However, the doctrine of
relation-back inthe context of amendment of pleadingsis
not oneof universal application andin appropriate cases
the court iscompetent while permitting an amendment to
direct that the amendment permitted by it shall not relate
back to thedate of the suit and to the extent permitted by
it shall be deemed to have been brought beforethe court
on the date on which the application seeking the
amendment wasfiled. (Seeobservationsin Siddaingamma
v. MamthaShenoy (2001) 8 SCC 561)”

19. Inre SalemAdvocateBar Association v. Union of India’®, the Apex
Court would examinethelegality of Order VI Rule 17 of the CPC asamended by
the Civil Procedure (Amendment) Act, 2012 and hold:-

“Order 6 Rulel7

10 (2005) 6 SCC 344

26. Order 6 Rule 17 of the Code deals with
amendment of pleadings. By Amendment Act 46 of 1999,
thisprovision wasdeleted. It hasagain been restored by
Amendment Act 22 of 2002 but with an added proviso
to prevent application for amendment being alowed after
thetrial hascommenced, unlessthe court comesto the
conclusionthat in spite of duediligence, the party could

not haveraised the matter before the commencement of
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trial. The proviso, to some extent, curtails absolute
discretion to allow amendment at any stage. Now, if
applicationisfiled after commencement of trid, it hasto
be shownthat in spite of duediligence, such amendment
could not have been sought earlier. Theobject isto prevent
frivolousapplicationswhich arefiled to delay thetrial.
Thereisnoillegdity intheprovision.”

20.  TheApex Courtinapost amendment caseinre: Baldev Singh and Ors.
(Supr a) would examinethelegality of ajudgment of theHigh Court affirming an
Order rejecting an application for amendment of awritten statement passed by
theAdditiona Civil Judge. Inthesaid caseasuit had beenfiled for declaration by
the plaintiff/respondent No.1 therein. The defendant/appellant therein entered
appearance and filed the written statement. During the pendency of the suit, an
application for amendment of the written statement wasfiled. The Apex Court
wouldthushold:-

“17. Before we part with this order, we may
also notice that proviso to Order 6 Rule 17 CPC
provides that amendment of pleadings shall not be
allowed when the trial of the suit has already
commenced. For this reason, we have examined the
records and find that, in fact, the trial has not yet
commenced. It appears from the records that the
parties have yet to file their documentary evidencein
the suit. Fromtherecord, it also appear sthat the suit
was not on the verge of conclusion as found by the
High Court and the trial court. That apart,
commencement of trial as used in proviso to Order 6
Rule 17 in the Code of Civil Procedure must be
understood in the limited sense as meaning the final
hearing of the suit, examination of witnesses, filing of
documents and addressing of arguments. As noted
hereinbefore, parties are yet to file their documents,
we do not find any reason to reject the application for
amendment of the written statement in view of proviso
to Order 6 Rule 17 CPC which confers wide power
and unfettered discretion to the court to allow an
amendment of the written statement at any stage of
the proceedings.”
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21. Inre: Ajendraprasadji N. Pandey (supra) wasacaseinwhichissues
had been framed and the plaintiffshad filed their affidavit of examination-in-chief.
Theamendment application had not pleaded any factsor groundsraised to even
remotely contended that despite exercise of duediligencethose matters could not
beraised. TheApex Court would examinetheimplication of theamended Order
VI Rule 17 of CPCtothesaid factsand hold:

“42. Itisto be noted that the provisionsof Order
6 Rule 17 CPC have been substantially amended by the
CPC (Amendment) Act, 2002.

43. Under the proviso no application for
amendment shd| bedlowed after thetrial hascommenced,
unlessin spite of duediligence, the matter could not be
raised beforethe commencement of trial. It issubmitted,
that after the trial of the case has commenced, no
application of pleading shdl bealowed unlessthe above
requirement is satisfied. Theamended Order 6 Rule 17
wasdueto therecommendation of the Law Commission
since Order (sic Rule) 17, as it existed prior to the
amendment, wasinvoked by partiesinterestedindelaying
thetrid. That to shortenthelitigation and speed up disposd
of suits, anendment wasmadeby theamendingAct, 1999,
deleting Rule 17 from the Code. This evoked much
controversy/hesitationdl over thecountry and dsoleading
to boycott of courtsand, therefore, by the Civil Procedure
Code (Amendment) Act, 2002, provision has been
restored by recognising the power of the court to grant
amendment, however, with certain limitation whichis
contained inthenew proviso addedtotherule. Thedetails
furnished bel ow will goto show asto how thefactsof the
present case show that the matterswhich are sought to
beraised by way of amendment by the appellantswere
well within their knowledge on their court case, and
manifeststhe absence of duediligenceonthe part of the
gopdlantsdisentitlingthemtorelief.”

Thenagan:



441
Subash Guptav. Yadap Nepal

“54. In our opinion, the facts abovementioned
would also goto show that the appellantsarelacking in
bonafidesinfiling thisspecia |eave petition beforethis
Court. It isalso to be noticed that the High Court has
recorded relevant pointsin itselaborate judgment dated
5- 10-2005 and have been dealt with despite the
opposition of the contesting respondentsthat these pleas
were not taken in the written statement. Under these
circumstances, non-seeking of appropriate amendment
at appropriate stagein themanner envisaged by law has
disentitled the gppel lantsto any relief. Theamendment, in
our view, also seeks to introduce a totally new and

incons stent case. [emphasissupplied]

55. We have carefully perused the pleadingsand
groundswhich areraised inthe amendment application
preferred by the appellants at Ext. 95. No facts are
pleaded nor are any groundsraised in the amendment
gpplicationto even remotely contend that despiteexercise
of duediligencethese matters could not beraised by the
gppdlants. Under these circumstances, the caseiscovered
by provisoto Rule 17 of Order 6 and, therefore, therelief
deservesto bedenied. The grant of amendment at this
belated stage when deposition and evidence of three
witnesses is already over as well as the documentary
evidenceisalready tendered, coupled with thefact that
theappelants application at Ext. 64 praying for recasting
of theissueshaving been denied and the said order never
having been challenged by the appel lants, thegrant of the
present amendment as sought for at this stage of the
proceedings would cause serious prejudice to the
contesting respondent-original plaintiffsand henceitisin
theinterest of justice that the amendment sought for be
denied and the petition bedismissed. [emphasi ssupplied]

56. An argument wasadvanced by Mr Parasaran
that affidavit filed under Order 18 Rule 4 constitutes
examination-in-chief. Themargina noteof Order 18 Rule
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4 readsrecording of evidence. Thesubmissionisthat after
the amendments made in 1999 and 2002 filing of an
afidavitwhichistrested asexamindion+in-chief falswithin
the amendment (sic ambit) of phrase “recording of
evidence'.

57. Itissubmitted that the date of settlement of
issuesisthedate of commencement of trial. (Kailashv.
Nanhku [(2005) 4 SCC 480] ) Either treating the date of
settlement of issuesasdate of commencement of trial or
treating the filing of affidavit which is treated as
examination-in-chief asdate of commencement of trial,
thematter will fall under provisoto Order 6 Rule 17 CPC.
Thedefendant has, therefore, to provethat in spite of due
diligence, he could not have raised the matter beforethe
commencement of trial. We have dready referred to the
datesand eventsvery e aborately mentioned inthe counter-
affidavit which proveslack of duediligenceonthepart of
Defendants 1 and 2 (the appellants).”

Thenagan:

“60. The above averment, in our opinion, does
not satisfy the requirement of Order 6 Rule 17 without
giving the particularswhichwould sati sy therequirement
of law that the matters now sought to beintroduced by
theamendment could not have beenraised earlier inspite
of duediligence. Ashddby thisCourtinKailashv. Nanhku
[(2005) 4 SCC 480] thetrial is deemed to commence
when theissues are settled and the caseis set down for
recording of evidence.

61. We can also usefully refer to thejudgment of
thisCourt in Baldev Singh v. Manohar Singh [(2006) 6
SCC 498] for the same proposition. A perusal of the
proposed amendment would show that it contains
numerous averments. So far as the averments in the
proposed amendments are concerned, at p. 12 of the
order inpara22, the appellantsadmit that all theissues
raised by way of proposed amendment in the written
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statement weretaken beforethis Court inthe gpped from
order filed by the present defendantsin thecivil appeal
filed beforethisCourt and againinthespecid leavepetition
filed subsequently. Asrightly pointed out by learned Senior
Counsel, any section should not be so interpreted that
part of it becomes otiose and meaninglessand very often
aprovisoitsalf isread asasubstantive provisionit hasto
begivenfull effect.”

22. Inre: Vidyabai (supr a), wasacaseinwhich an application for amendment
was filed under Order VI Rule 17 of the CPC seeking to amend the written
statement in asuit for specific performance of acontract filed by the appellant/
plaintiff therein whereissueswereframed, affidavitswerefiled regarding evidence
and dateswerefixed for crassexamination. Thegpplication for amendment having
been rejected by the Civil Judge and thewrit not allowed by the High Court, the
Apex Court would examinethe provisoto Order VI Rule 17 of the CPC in such
facts. TheHigh Court inthat case had held that according to Order VI Rule 17 of
the CPC, an amendment application can befiled at any stage of the proceeding
andfiling of an affidavit by way of evidenceitself isnot agood groundtoreject the
gpplication filed seeking amendment of written statement. TheApex Court would
re-examinethemandate of Order VI Rule 17 of the CPC, thevarious precedents
of theA pex Court regarding themeaning of theterms*“trid” and* commence” and
hold :-

“10. By reason of the Civil Procedure Code
(Amendment) Act, 2002 (Act 22 of 2002), Parliament
inter aliainserted a proviso to Order 6 Rule 17 of the
Code, which readsasunder:

“Provided that no gpplication for amendment shall
bedlowed after thetria hascommenced, unlessthe court
comesto theconclusion that in spite of duediligence, the
party could not have raised the matter before the
commencement of trid.”

It iscouched inamandatory form. Thecourt’s
jurisdictionto allow such an application istaken away
unlessthe conditions precedent therefor aresatisfied viz.
it must cometo aconclusionthat in spiteof duediligence
the parties could not have raised the matter before the
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commencement of thetridl.

11. From the order passed by the learned trial
Judge, it isevident that the respondentshad not been able
tofulfil the said precondition. The question, therefore,
which arisesfor consideration isasto whether thetrial
had commenced or not. In our opinion, it did. Thedate
onwhichtheissuesareframedisthedate of first hearing.
Provisonsof the Codeof Civil Procedureenvisagetaking
of variousstepsat different stagesof theproceeding. Filing
of anaffidavitinlieu of examination-in-chief of thewitness,
in our opinion, would amount to “commencement of
proceeding”.

Thenagan:

“19. Itistheprima duty of the court to decideas
to whether such an amendment isnecessary to decidethe
real dispute betweenthe parties. Only if suchacondition
isfulfilled, theamendment isto be allowed. However,
proviso appended to Order 6 Rule 17 of the Code
restrictsthe power of the court. It puts an embargo on
exerciseof itsjurisdiction. The court’sjurisdiction, ina
caseof thisnatureislimited. Thus, unlessthejurisdictiond
fact, asenvisaged therein, isfound to be existing, the court
will havenojurisdiction at al to alow theamendment of
theplaint.

20. In Salem Advocate Bar Assn. [(2005) 6 SCC
344] thisCourt hasupheld thevalidity of thesaid proviso.
Inany event, the congtitutionality of thesaid provisionis
not in question beforeusnor weinthisappea arerequired
togointothesaid question.

Furthermore, the judgment of the High Court does not
satisfy thetest of judicial review. It has not been found
that thelearned trial Judge exceeded itsjurisdictionin
passing theorder impugned beforeit. It hasal so not been
found that any error of law hasbeen committed by it. The
High Court did not dedl with the contentionsraised before
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it. It hasnot applieditsmind on thejurisdictional issue.
Theimpugned judgment, therefore, cannot be sustained,
whichisset asdeaccordingly.”

23. Inre: Vidyabai (supra) theApex Court would explainthat thejudgment
passed by theApex Courtinre: Baldev Singh (supr a) inthefollowing words:-

“16......... itisnot anauthority for the proposition
that thetrial would not be deemed to have commenced
on the date of first hearing. In that case, as noticed
hereinbefore, the documentswere yet to befiled and,
therefore, it washeld that thetrial did not commence.”

24. Inre: J Samuel (supra) the Apex Court would examine the effect of
seeking an amendment under theamended Order VI Rule 17 of the CPC, onthe
soleground that theomission of the specific averment wasby “typemistake’. This
wasfoundto beaclear lack of “duediligence”. In such circumstancesthe A pex
Court would hold:-

“19. Due diligence is the idea that reasonable
investigation isnecessary before certain kinds of relief
arerequested. Duly diligent efforts are a requirement
for a party seeking to use the adjudicatory mechanism
to attain an anticipated relief. An advocate
representing someone must engage in due diligence
to determine that the representations made are
factually accurate and sufficient. The term “ due
diligence” is specifically used in the Code so as to
provide a test for determining whether to exercisethe
discretion in situations of requested amendment after
the commencement of trial.

20. A party requesting arelief stemming out of aclaim
is required to exercise due diligence and it is a
reguirement which cannot be dispensed with. Theterm
“due diligence” determines the scope of a party’s
constructive knowledge, claimand is very critical to
the outcome of the suit.”
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25.  TheApex Court would onceagain be called upon to examinetheamended
Order VI Rule 17 of the CPC, inacaseinwhich the application for anendment
had been regjected by thetrial court and therevision thereof wasa so dismissed by
theHigh Court. Inre: Abdul Rehman & Anr. v. Mohd. Ruldu & Ors.®would

hold:-

1 (2012) 11 SCC 341

“11. The original provision was deleted by
Amendment Act 46 of 1999, however, it has again
been restored by Amendment Act 22 of 2002 but with
an added proviso to prevent application for
amendment being allowed after the trial has
commenced, unlessthe court comesto the conclusion
that in spite of due diligence, the party could not have
raised the matter before the commencement of trial.
The above proviso, to some extent, curtails absolute
discretionto allow amendment at any stage. At present,
if application isfiled after commencement of trial, it
hasto be shown that in spite of due diligence, it could
not have been sought earlier. The object of theruleis
that courts should try the merits of the case that come
before them and should, consequently, allow all
amendments that may be necessary for determining
the real gquestion in controversy between the parties
provided it does not cause injustice or prejudice to
the other side. ThisCourt, in a series of decisionshas
held that the power to allow the amendment is wide
and can be exercised at any stage of the proceedingin
the interest of justice. The main purpose of allowing
the amendment is to minimise the litigation and the
plea that the relief sought by way of amendment was
barred by time is to be considered in the light of the
facts and circumstances of each case. The above
principles have been reiterated by this Court in J.
Samuel v. Gattu Mahesh [(2012) 2 SCC 300 : (2012)
1 SCC (Civ) 801] and Rameshkumar Agarwal v.
Rajmala Exports (P) Ltd. [(2012) 5 SCC 337 : (2012)
3 SCC (Civ) 92] Keeping the above principlesinmind,
let us consider whether the appellants have made out
a case for amendment.”
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26.  Thepetitioner aswell astherespondent are ad idem that theissueswas
framed on 11.11.2013. On aquery raised by this Court the Learned Counsel
appearing for the petitioner submitsthat the petitioner isyet tofilehisevidenceon
affidavit. The application for amendment al so pleadsthat while preparing the
evidenceon affidavit the need to filethe application for amendment wasfelt. The
respondent has not contested the aforesaid facts. Therelevant pleading inthe
gpplicationfor amendment asto why the petitioner wasfiling the said application
for amendment isfound in paragraph 3 and 4 thereof which states:-

“ 3. That at thetime of preparation of Evidence-
on-affidavit of the plaintiff and on close scrutiny of
the plaint and documents, it is discovered that there
are certain developments in the facts during the
pendency of the instant suit. It is submitted that it is
felt necessary that those facts are pertinent and
requires to be incorporated in the plaint. Hence this
application.

4. That the amendment sought for are very
much formal in nature and shall in no way changethe
nature and character of the case.”

27.  Aperusa of paragraph 3and4 of the gpplication for amendment extracted
abovemakesit clear that it was only at thetime of preparation of evidence on
affidavit of the petitioner and on close scrutiny of the plaint and documentsit was
felt necessary toincorporate certain devel opmentsin thefactsduring the pendency
of theTitle Suit.

28.  Theproposed amendment seekstoincorporatethefact of passing of the
Order dated 21.06.2012 by the District Magistrate under Section 133 of Cr.PC.
and the subsequent Order of the L earned Sess ons Judge dated 20.07.2013 setting
asidethe said Order dated 21.06.2012 passed by the District Magistrate and the
passing of the order dated 14.08.2013 passed by thelearned Civil Judge. The
Order dated 21.06.2012 passed by the District Magistrate was passed after the
filing of theplaint. It isseenthat the proceedingsunder Section 133 of Cr.P.C. had
dready beeninitiated beforethefiling of theplaint. Necessary pleadingsregarding
the same have been incorporated in paragraphs 18, 19, 20, 21 and 22 of the
plaint and related documentshaveaso beenfiledinthelist of documentsfiled as
item Nos. 10, 11 and 12 thereof by the petitioner. The Order of the Learned
SessionsJudgeisdated 20.07.2012 and assuch thisfact wasa so not availableat
thetimeof filing the plaint. The proposed amendment al so seeksto incorporate
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thefactum of theinformation received from the Energy and Power Department,
Government of Sikkim on an application filed by the petitioner under theRight to
Information Act, 2005. The said application was filed by the petitioner on
21.12.2012 and theinformation provided by the Power & Energy Department
wason 19.01.2013. Thesefactswered so subsequent to thefiling of theplaint on
05.05.2012. The proposed amendment al so seeksto incorporatefactsrelating to
thennon payment of el ectricity billsof thebuilding and related factsthereto. The
foundation of thesaidfactsisfoundin paragraph 2 of theplaintinwhichitisstated
that the petitioner had been continuoudy depositing thedectricity bill of thebuilding
asper hisconsumption. Similarly, paragraph 25 of the plaint a so aversabout the
disconnection of theelectricity supply by therespondent. Itisquite evident that
the subsequent factsare necessary for the purpose of determining thered questions
in controversy between the parties. Thereliefs sought for under the proposed
amendment had already been set out in the un-amended plaint. The necessary
factua basisfor anendment being aready incorporated inthe plaint the proposed

amendmentswould al so not change the nature of the suit.

29. Itiswell settled that Order VI Rule 17 of CPC isintended for promoting
the endsof justice and definitely not for defeating them. Asheld inre: Ganesh
Trading Co. (supra) evenif aparty or hiscouncil isinefficient in setting out his
caseinitialy the short coming can certainly beremoved generdly by appropriate
steps taken by a party to meet the ends of justice. Order VI Rule 17 of CPC
confersjurisdiction on the Court to allow the amendment “ at any stage of the
proceedings’ if thesaid amendmentsare necessary for the purpose of determining
thereal questionsin controversy between the parties. Thislaw hasn’t changed.
Order VI Rule 17 of CPC remainsidentically worded, savethenew proviso. The
object of the incorporation of the proviso to Order VI Rule 17 of CPC by the
Civil Procedure Code (amendment) Act, 2002 isto prevent frivolousapplication
whichisfiledtodelay thetrial. Theproviso curtails, to some extent, the absolute
discretionto dlow amendment at any stage. After theincorporation of the proviso,
if theapplicationisfiled* after commencement of trial” then the party seeking
amendment must also show “duediligence’. Asheldinre: Vidyabai (supra) the
date of first hearing in the present case was 11.11.2013 when the issues were
framed andfiling of an affidavit in lieu of examination of chief of thewitnesswould
amount to “commencement of proceedings’. However, in the present case,
admittedly, theevidence on affidavit of the petitioner isyet to befiled.

30. In the present casethe date of first hearing was set on 11.11.2013 when
issueswereframed under Order X1V Rule 1, CPC. After theframing of issues
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partiesarerequired to present to the Court alist of witnessesand obtain summonses
to such personsfor their attendance under Order XV I, CPC. Hearing of the suit
and examination of witnessesareto be donein the manner provided under Order
XVIII, CPC. Theplaintiff hasaright to begin unlessthe defence admitsthefacts.
Ontheday fixed for hearing of the suit or on any other day towhichthehearingis
adjourned, the party having theright to begin shall state hiscase and producehis
evidencein support of theissueswhich heisbound to prove. Inthe present case,
admittedly, the Petitioner asthe plaintiff hasnot filed hisevidence on affidavit and
isyet tolead hisevidence. Itisthusclear that although thedate of first hearing was
set on 11.11.2013 when theissueswere framed and thusthetrial isdeemed to
have commenced then, thetria had not effectively commenced asthe petitioner
wasyet tofilehisaffidavitinevidence. In such circumstancesit isalso quiteevident
that no prejudice would occasion the respondent if the proposed amendment
which have beenfound necessary for the purpose of determining therea questions
in controversy between the petitioner and the respondent, is allowed. The
respondent would havefull opportunity of meeting the case of the petitioner as
amended. Itisasoclear that in spiteof duediligencethe petitioner could not have
incorporated the proposed amendment inthe plaint asall of it transpired after the
filing of the plaint. Thefactswould, however, reveal that thefinal Order of the
District Magistrate dated 21.06.2012 was set aside by the Order of the Learned
SessionsJudgeon 20.07.2012. Similarly, the application of the petitioner under
theRight to Information Act, 2005 wasmade on 21.12.2012 and thereply thereto
obtained on 19.01.2013. All theseeventswere prior to theissuebeing framed on
11.11.2013. Thetria having not effectively commenced, aliberal approachis
required while considering the application for anendment. Meredelay cannot be
ground for refusing aprayer for amendment. Mrs. Laxmi Chakraborty, Learned
Counsdl for the petitioner, fairly concedesthat theinadvertent error of not seeking
to amend the plaint earlier was dueto her and the same may not be alowed to
prejudicethe petitioner. Duediligence of the petitioner cannot in such circumstances
be equated to the due diligence of the Counsel for the petitioner. After all asheld
by the Apex Court in re: Rani Kusum (SMT) v. Kanchan Devi (SMT) &
Orst?

“10. All the rules of procedure are the handmaid of
justice. The language employed by the draftsman of
processual law may be liberal or stringent, but the
fact remains that the object of prescribing procedure

2 (2005) 6 SCC 705
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is to advance the cause of justice. In an adversarial
system, no party should ordinarily be denied the
opportunity of participating in the process of justice
dispensation. Unless compelled by expressand specific
language of the statute, the provisions of CPC or any
other procedural enactment ought not to be construed
in a manner which would leave the court helpless to
meet extraordinary situations in the ends of justice.”

31.  ThisCourt, thus, isof the opinion that the impugned judgment of the
Learned Civil Judge dated 07.06.2016 which hasfailed to even consider whether
the proposed amendment was or not necessary for the purpose of determining the
real questionsin controversy between the partiesmust be set aside.

32.  TheWrit Petitionisalowed, theimpugned judgment of the Learned Civil
Judgedated 07.06.2016 is set aside, the proposed amendment videtheapplication
for amendment sought for by the petitioner isalso allowed. Thetypographical
error inthe date of thereply to RTI application as pointed out by the L earned
Counsel for the petitioner and noted above may be allowed to berectified, if
sought for.

33. However, thisisafit casein which cost should beimposed onthe petitioner.
Accordingly the petitioner shall pay acost of 2000/- (Rupeestwo thousand) to
therespondent.
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Date of decision: 19" September 2017

Petition allowed.

ORDER (ORAL)

The Order of the Court was delivered by Meenakshi Madan Rai, J

1 Pointing out gross irregularities including financia irregularities and
illegalities committed by the Respondents No.3, 4 and 5, the Petitioners had
earlier filed a Writ Petition, being WP(PIL) No0.18 of 2000, seeking a
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direction to the State or the concerned Ministry, to carry out thorough
investigation as to the alegations raised. Digposing of the Petition on 23-06-
2014, the Divison Bench of this High Court ordered as follows,

0

(i)

)

v)

The petitioners will file a representation with
al the dlegations, which have been alleged in
the present writ petition against respondents
No. 1 to 3, before respondent No. 4, i.e.
Ministry of Human Resource Department,
Government of India, New Delhi, with all
necessary facts and documents in support of
their alegations, within a period of six weeks
from today.

If such a representation is filed by the
petitioners, the respondent No. 4 is directed
to consder/examine the dlegations aleged by
the petitioners, to make an enquiry in case
there is any necessity and in case the
allegations are, prima facie, found to be
proved then to initiate appropriate actions/
proceedings against the University, the then
Vice Chancellor, the then Registrar
(respondents No. 1 to 3) or any other
officer, who is found guilty, in accordance
with law. The needful will be done by
respondent No. 4 within a period of six
months from the date of receipt of
representation.

It will be open for the petitioners to approach
this Court again in case they feel aggrieved
with the action of respondent No. 4.

In case the petitioners want a personal
hearing, then the respondent No. 4 will afford
an opportunity of personal hearing to them.

It is needless to mention that in case any
action is taken or proceedings are initiated,
by respondent No. 4, against respondent No.
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1 Sikkim University, respondent No. 2 Prof.
Mahendra P. Lama, former Vice Chancellor,
Sikkim University, respondent No. 3 Shri
Jyotiprakash Tamang, Registrar, Sikkim
University or any other Officer, then an
opportunity of being heard or to defend
themsdaves will be given to them.

(Vi) Parties shdl bear their own costs.”

2. In compliance thereto, the Petitioner filed a representation dated 28-
07-2014 before the Respondent No.2, who on being satisfied prima facie
about the allegations, constituted a Fact Finding Committee (for short
“FFC”) to enquire thereto. A prayer for extension of time to dispose of the
representation dated 28-07-2014 was made by the Respondent No.2
before this Court and allowed. Despite such extension, the Report of the
Committee was not made available to the Petitioner, giving rise to the instant
Writ Petition, seeking disclosure of the Report of the FFC to the Petitioners,
by furnishing it before this Court with a prayer to the Court to direct any
Law Enforcing Agency to take up lega proceedings against the Respondents
No.4, 5 and 6.

3. The Respondents No.3 and 5 filed their respective Counter-Affidavit
disputing and denying the allegations levelled as basdless. Respondent No.4
in his Affidavit dso ressted the dlegations levelled by the Petitioners as false
and vexatious and made with the malicious intention of damaging the
Respondent’s reputation.

4, The Respondent No.2 for their part filed the Report of the FFC,
which was placed before this Court in CM Appl. No.258 of 2015 and
taken on record on 21-09-2015. It was submitted that the Report of FFC
was under active consideration of the Government for further course of
action.

5. On 09-07-2016 by filing I.A. No.03 of 2016, the Respondent
No.2, informed that, based on the Report of the FFC, the Ministry had
issued a Notice to the Respondent No.4 seeking recovery of an amount of
Rs.2,20,671/- (Rupees two lakhs, twenty thousand, six hundred and seventy
one), only, on account of irregular payment of eectricity bill made by the
Respondent No.3, purportedly for the second residence of the Respondent
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No.4. An Audit Team had aso been constituted to complete the process of
auditing/examining the alegations of irregularity in submission of Utilization
Certificate for the year 2010-11 and irregularity in appointment of a
Caretaker for Siliguri Guest House.

6. The Respondent No.2 by filing I.A. No.05 of 2016, on 03-10-
2016, informed that after examining the aforesaid issues, Report had been
submitted by the Audit Team and was under consideration of the University
Grants Commission (UGC). By the same I.A., two letters, i.e., one dated
12-09-2016 addressed to Respondent No.4 by the Deputy Secretary of the
Respondent No.2 and another letter dated 13-04-2016 addressed to the
Secretary, UGC, by the Deputy Secretary of the Respondent No.2, were
also placed on record. The first letter allowed the request of the
Respondent No.4 to pay the amount of Rs.2,20,671/- (Rupees two lakhs,
twenty thousand, six hundred and seventy one), only, in twenty equal
monthly instalments, while the second letter pertained to constitution of a
Team, for examining the aforesaid two allegations. So far as the Fact
Finding Report (FFR) was concerned, it was canvassed by Respondent
No.2 that some alegations were found to be true, some unfounded and in
respect of some allegations the matter was to be enquired further.

7. On 03-11-2016, as no response was forthcoming from the
Respondent No.2 with regard to proposed action against the concerned
Respondents, despite the observations in order dated 14- 10-2016, this
Court ordered that an Independent Agency, namely, the Central Bureau of
Investigation (CBI), be directed to examine the alleged irregularities in the
functioning of the University and appropriate action be taken, as advised, as
per Law. Consequently, Notice was issued to the Additiona Director, CBI
(In-Charge, N/E States), who put in his appearance through Additional
Superintendent of Police, Anti-Corruption Branch, CBI, Kolkata, W.B., on
10-11-2016 and was directed to examine the matter and submit a
Preliminary Report, within a period of four weeks.

8. In the interim, the Respondent No.3 filed I.A. No0.06 of 2016
seeking modification of the Order passed by this Court on 03- 11-2016
and contended that the FFC had examined all alegations levelled against the
Respondents No.3, 4 and 5 and found the same to be incorrect, hence, the
CBI was not required to further investigate into the matter. This Court
observed that no further order is required in this Application at that stage.
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9. The CBI thereafter submitted a Preliminary Status Report to the
effect that it was examining a large number of financial transactions
pertaining to Sikkim University for the financid years 2009-10 and 2010-11
and sought time for detailed enquiry and report. On 19-06-2017, the CBI
filed a Report under sealed cover, with copy made over to the Central
Government Counsel appearing for Respondents No.1 and 2.

10. Now, the Respondent No.2 has filed an Affidavit on 07- 09-2017
submitting therein that on perusal of the Report of the CBI, it is found that
some prima facie evidence existed against the Respondent No.4, towards
which, the CBI proposed to register a Regular Case against the Respondent
No.4 and some other suspects. In view of the said circumstances, the
Respondent No.2 submits that the Affidavit dated 26-10-2016, being 1.A.
No.11 of 2016, and an application for modification of Orders dated 03-11-
2016 and 10-11-2016, being 1.A. No0.12 of 2016 may be treated as
withdrawn. That, the Respondent has no objection to the CBI proceeding
on the basis of ther findings.

1n. In view of the said Affidavit and the aforesaid submissions, we are
of the considered opinion that the CBI take necessary steps, without being
prejudiced by any of the observations made by this Court. During the
process, the CBI shall afford fair and sufficient opportunity to the
Respondent No.4 to place his matter, before the Agency, with no
reservations.

12.  Writ Petition stands disposed of accordingly.
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SLR (2017) SIKKIM 456
(Before Hon'ble Mrs. Justice Meenakshi Madan Rai)

W.P.(C) No. 45 of 2017

PemaWangyal Bhutia PETITIONER
\ersus

Sateof Skkimand Others ... RESPONDENTS

For the Petitioner : Mr. S.S. Hamd, Advocatewith Ms. Priyanka
Chhetri and Ms. SushmaL epcha, Advocates.

For Respondent 1and 2: Mr. J.B. Pradhan, Addl. Advocate Genera
withMr. SK. Chettri, Asst. Govt. Advocate.

For Respondent 3: Mr. Tashi Rapten Barfungpa, Advocate. Mr.

Hemant Ra, Sub-Divisond Magidrate, East
Digtrict, Gangtok, in person.

Date of decision: 20" September 2017

Petition allowed.
ORDER

Meenakshi Madan Rai, J

1 Pursuant to the Order dated 18.9.2017 of this Court, an Affidavit
bearing the same date, has been filed by the Respondent No.2, conceding
therein that the jurisdiction vested in him under Section 145 and Section
146 of the Code of Criminal Procedure, 1973, has been exceeded by him
in the impugned Order dated 25.7.2017.

2. Learned Counsd for the Petitioner submits that in view of the said
admission, the impugned Order dated 25.7.2017, deserves to be set aside.

3. Heard and considered.
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4, Consequently, the impugned Order dated 25.7.2017, in Misc. Case
No. 03/DM/East of 2017, is hereby set aside.

5. It is pertinent to state here that the Petitioner had aso filed 1.A. No.
2 of 2017, an Application questioning the legality and validity of an ex parte
ad-interim injunction Order dated 8.9.2017, passed by the learned Civil
Judge, East Sikkim, Gangtok, in Title Suit No. 15 of 2017 (Karma Sonam
Bhutia vs. Pema Wangyal), during the pendency of the instant Writ, which
pertains to the same plot of land in dispute between the parties. That, the
learned Trial Court despite being seized of the matter issued an ex parte ad-
interim injunction Order dated 8.9.2017, in the aforesaid Title Suit which she
ought not to have and hence, prayed that the impugned Order be vacated.

6. Learned Counsel for the Respondent No. 3 has filed his response
on 19.9.2017, to I.A. No. 2 of 2017, clarifying therein as to why he
approached the Court of the learned Civil Judge, when proceedings before
the SubDivisiona Magidtrate, East Didtrict at Gangtok, had been stayed by
Orders of this Court dated 17.8.2017. He submits that the Respondent had
no intention of undermining the dignity, mgesty or prestige of this Court.

7. Learned Counsel for the Petitioner is unrelenting on this count
submitting that propriety has to be maintained and the aforesaid response
merits no consideration.

8. | have consdered the submissions.

9. Consequently, the impugned Order dated 8.9.2017, of the learned
Civil Judge, East Sikkim, Gangtok, in Title Suit No. 15 of 2017, stands
vacated.

10.  Admittedly, the Title Suit is now pending between the parties before
the Court of the learned Civil Judge, East Sikkim, aong with a Petition filed
by the Plaintiff (the Respondent herein), under Order XXXIX, Rule 1 and 2
of the Code of Civil Procedure, 1908. Both parties may address their
grievances before the concerned Tria Court.

11.  Writ Petition No. 45 of 2017 stands disposed of, accordingly.

12. Remit a copy each, of this Order, to the Court of learned Civil
Judge, East Sikkim, at Gangtok, and the SubDivisiona Magistrate, East
Didtrict, a Gangtok, for information.
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C.R.P No. 01 of 2017

M/sHimalayan DitilleriesLtd., ..... PETITIONER
\ersus

Smt. UrmilaPradhanand Others ... RESPONDENTS

For the Petitioner : Mr. DewashisBaruah, Mr. Biswgjit Kumar,
Ms. Nirmala Upadhyayaand Mr. Passang
Tshering Bhutia, Advocates.

For Respondent 1and 3: Mr. BholaN. Sharma, Advocate.

For Respondent 2: Mr. N. Rai, Sr. Advocate with
Ms. Malati Sharmaand Mr. Surgj Chhetri,
Advocates.

For Respondent 4and 5: Mr. Santosh Kumar Chettri, Assistant
Government Advocate.

For Respondent 6-8: Mr. T.B. Thapa, S. Advocatewith Ms. Pema

Yeshey Bhutia, Ms. Yangchen DomaGyatso,
Mr. Tashi Rapten Barfungpaand Ms. Tshering
Palmoo Bhutia, Advocates.

Date of decision: 21% September 2017

A. Codeof Civil Procedure, 1908—Order XXI1 Rule4—Substitution
of legal representative of thedefendant — Theplaintiff in itsapplication,
after statingthefact that the deceased profor ma defendant 6 was sur vived
by two sonsand hiswife, had chosen toimplead only one son aslegal heir.
Onthis, theapplication cannot ber g ected asheld by the Supreme Court
in Re: Gema Coutinho Rodrigues (Smt.) that when an application ismade
to bring one of the heirs on record, the trial Court ought to direct the
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plaintiff tobringother legal heir sof thedeceased on record without rg ecting
the application. (Para15)

B. Codeof Civil Procedure, 1908—Order XXI111 Rule1(3)—Withdrawal
of suit —Differ encebetween ‘ cause of action’ and * subject matter’ explained
—Thepetitioner in itsapplication under Order XXII1 Rule 1(3) seeking
withdrawal of the suit has specifically mentioned to filefresh suit on the
same’ cause of action’ and thelearned trial Judge acceded totherequest
of the petitioner and granted the same — The petitioner has not sought
permission towithdraw thesuit on thesame* subject matter’ — Thelearned
trial Judgehasrightly confined theliberty to the same cause of action as
pleaded by thepetitioner/ plaintiff.

(Paras 16 and 17)

C. Codeof Civil Procedure, 1908 —Order XXI1 Rule4—-Abatement
of suit — It iswell settled principlesof law that under Order XXI1 Rule4
CPC read with Article120 of theLimitation Act, 1963 thesuit stand abated
without there being any order on completion of 90 days. Further, the
application may be madefor setting asidethe abatement within 60 days
from theexpiry of 90" day —However, thereisnoquarre on theissuethat
the Court iscompetent to condonethedeay in the event sufficient reasons
areshowsfor not makingtheapplication within thelimitation period of 60
days for setting aside the abatement — On invocation of doctrine of
abatement, the most effective party isthe plaintiff and plaintiff’sfamily
and edtate. Theprincipleof abatement isinvolved to ensureadministration
of justiceasexpeditioudy and cheaply aspossible. Theabatement merely
pausestheproceedingsuntil theproblem isremedied in thepending dispute
—Inthecaseon hand, wherein theapplication wasfiled belatedly and the
two legal heirs have also filed caveats in the pending suit, there is no
reason torgject theapplication on the ground that thelimitation period
wasnot followed strictly. Theliberal trend beread and consider ableleeway
be accorded to the proceeding to set aside the abatement and as such
strict complianceof therulesof proceduremay not berequired in thefacts
of the case to advance justice — As a sequel, the order to the extent of
dismissing theapplication to bring legal heirsof the deceased proforma
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defendant 6 is quashed and abatement vis-a-vis deceased proforma
defendant 6isset aside. Theother conditionsareupheld.
(Paras 19, 20 and 32)

Petition allowed.
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JUDGMENT
Satish Kumar Agnihotri, CJ

1 The petitioner hereinfiled asuit for declaration and other reliefsagainst
the 15to 5" respondents/defendants and late Bhim Raj Pradhan, father of the 6™
and 7" respondents and husband of the 8th respondent, who wasimpleaded as
proformadefendant at Sl. No. 6, on 27" May 2014. Late Bhim Rgj Pradhanfiled
written statement on 02™ September 2014. On 20" January 2015, late Bhim Rgj
Pradhan died |eaving behind hissons, 6" and 7" respondentsand wife, the 8"
respondent herein.

2. Thebrief factsas projected by the petitioner arethat on 17" March 2015,
learned counsel, Ms. Yangchen Doma Gyatso, appearing for the proforma
defendant 6 informed the petitioner/ plaintiff and the court about proforma
defendant’sdeath on 20" January 2015. Asevident from the proceedings dated
17" March 2015, it was averred that the advocate appearing for the plaintiff
retired fromthesuit on persona grounds. The plaintiff and hiscongtituted attorney
wereinformed through the Personal Manager, Mr. M.B. Mg hi. The matter was
adjourned to 22" April 2015. On 22" April 2015, the plaintiff remained absent
without having taken any step to bring legal heirs of the deceased proforma
defendant 6 on record. The suit was again taken up on 08" May 2015, wherein
one Mr. Durga Prasad L uitel, Advocate appeared for the plaintiff and sought
adjournment on the ground that he was recently appointed by the plaintiff. The
matter was adjourned to 28" May 2015. On 28" May 2015, again time was
sought by the counsdl for the petitioner/ plaintiff to obtain certain documentsfrom
the Land Revenue Department. The suit again appeared in the court on 03 July
2015, when the advocate appearing for the plaintiff sought for somemoretimeto
take necessary stepsfor substitution of legal heirsof the deceased defendant 6.
Accordingly, timewasgranted and the matter was adjourned to be listed on 03
September 2015.
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3. On 03rd September 2015, an application under the provisions of Order
XXII Rule4 of the Code of Civil Procedure, 1908 (hereinafter referred to as
“CPC"), filed by the petitioner/plaintiff wastaken on record, wherein it was sated
that the deceased Bhim Raj Pradhan was survived by hiswife Smt. Bindu Mati
Pradhan and two sons namely, Mr. Bhaskar Rgj Pradhan and Mr. Alok Raj
Pradhan. A prayer was made to implead Mr. Alok Raj Pradhan as proforma
defendant 6, in place of the deceased proformadefendant 6, late Bhim Rgj Pradhan.
Beforethat Mr. Alok Rg Pradhan and Mr. Bhaskar Rg Pradhan filed two caveats
separately on 20" August 2015 (registered as Caveat No. 25 of 2015 and Caveat
No. 26 of 2015 respectively) in the pending suit. On 03 September 2015, two
advocates namely, Ms. Pema Yeshey Bhutia and Mr. Hissay Dorjee Bhutia,
appeared for the deceased 6 th defendant. Noticeswereissued on the caveatsas
well as on the application to bring legal heirs after the death of the deceased
defendant 6 on record, returnable on 14th October 2015. On 14th October 2015,
both the caveators/legal heirs of the deceased defendant 6 appeared through
advocate. Mr. Alok Rgj Pradhan filed reply to the application for substitution on
14th October 2015, contesting that the suit stands abated against the deceased
proformadefendant 6, as such hisname be del eted from the array of the parties.

4, Subsequently, on 29th March 2016, the petitioner/ plaintiff filed an
application under Order X X111 Rule 1 (3) read with Section 151 CPC stating that
duetoinadvertenceand oversight, proper relief could not be madeinthe suit and
assuch theplaintiff beallowed to withdraw the present suit with liberty tofilea
fresh on the same cause of action. Thelegal heirsof the deceased defendant 6
contested the application. Thelearned District Judge by impugned order dated
27th April 2016 alowed the application of the plaintiff to withdraw the suit and
also dismissed the application of the plaintiff to bring legal heirsof the deceased
proformadefendant 6 on record, hol ding that the suit againgt the proformadefendant
standsabated. It wasfurther directed that the plaintiff shall remove/dismantlethe
temporary structurethat has been recently constructed on the suit property, inthe
followingterms. -

“For thereasonsmentioned aboveand interpreting
themeaning of “sufficient grounds” inaliberd manner, the
application of the Plaintiff under Order X X111 Rule1(3)
CPC, 1908 isalowed, intheinterest of justiceand is
accordingly disposed of. However, the sameissubject to
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thefollowing conditions
1. Thecauseof action shall remainthesame.

2. Thesuit againgt ProformaDefendant No. 6 tands
abatement, and

3. ThePlantiff shal removel dismantlethetemporary
structure that has been recently constructed on

thesuit property.

Since condition number (3) mentioned above,
would servethe purpose of Defendant No. 1, 2 and 3
for seeking temporary injunction, thesaid applicationis
a so disposed accordingly.

In terms above, the Plaintiff is permitted to
withdraw the present suit and fileafresh onthesame cause
of action.

The Suit No. 06 of 2014 accordingly stands
disposed of.”

5. Feeling aggrieved by the order holding that the suit against the deceased
proformadefendant 6 stood abated and al so direction to remove/dismantlethe
temporary structure that wasthen constructed on the suit property and further
confining theliberty to fileafresh suit on the same cause of action, theinstant
revisonpetitionisfiled.

6. Mr. DewashisBaruah, learned counsd appearing for the petitioner/ plaintiff
would contend that imposition of conditionsispatently illegd. Itisfurther contended
that the petitioner/ plaintiff wasneither properly advised nor given proper legal
assistance after the original advocate, appearing for the plaintiff, withdrew from
the suit, without consent and information to the plaintiff. Proceedingsunder Order
XXI1I CPC arenot penal in nature but are only aprocedure devised to ensure an
effective adjudication after affording an opportunity to al the concerned parties.
Thesameought to have been consdered liberdly, particularly when thelegd heirs
of the deceased defendant 6 had filed caveatsthemsel vesand participated in the
proceedingsthereafter. Mr. Baruah would further contend that the applicationto
bring legd heirsof the deceased defendant 6 could not befiled withintimedueto
thefact that the Personal Manager present in the court could not understand the
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gravity of thematter. The original advocate, who retired from the suit, did not
inform about the degth of the proformadefendant 6, even oninformationgivenin
the court. Sometimewastaken whileengaging anew counsel. In such aprocess,
thedelay wasneither unreasonable nor intentiona. Thelearned court ought not to
haveimposed conditionsto fileafresh suit on the same cause of action, when new
devel opments have been taken placein the cause of action. Itisalso urged that
whilepermitting the plaintiff to withdraw the suit with liberty tofileafresh suit, no
interim temporary injunctionispermissibleinlaw. Not permitting toimplead the
legal heirsof the deceased defendant 6inthe proposed suitisnot just and proper
for judiciousadjudication of thedispute.

7. Mr. Baruah had emphatically and vehemently contended that the plaintiff
had difficulty in getting legal assistance, asno counsel in Skkimiswillingtotake
upthemeatter. Itisfurther urged that the petitioner/ plaintiff could engagean advocate
only inthefirst week of May 2015 and accordingly, an adjournment was sought
on 08th May 2015 by the advocate. Infact, the petitioner cameto know about
the death of proforma6th defendant only on 03rd July 2015, when the Senior
Counsdl appearing for the 1<t, 2nd and 3rd respondentsinformed thelearned trial
court and al so to the new advocate appearing for the petitioner/ plaintiff. The
petitioner/ plaintiff faced alot of difficulty inengaging acounsd hereand acounsdl
from Siliguri wasengaged to represent the petitioner beforethelearnedtria court.

8. Referring to observationsmade by the Supreme Court in Gema Coutinho
Rodrigues(Smt.) v. Bricio Franciso Pereiraand others', Sardar Amarjit
Singh Kalra(Dead) by L Rs.And other sv. Pramod Gupta (Smt.) (Dead) by
LRs. And others 2, Mithailal Dalsangar Singh and others v. Annabai
Devram Kini and others®, K Rudrappa v. Shivappa * and Banwari Lal
(Dead) by L egal Representativesand another v. Balbir Singh®, Mr. Baruah
submitsthat inthefactsof the case, the application for substitution ought to have
beendlowedwithfull liberty tothe plaintiff tofileafresh suit on the subject matter.

9. Inresponse, Mr. T.B. Thapa, learned Senior Counsel appearing for the
6th to 8th respondentswould contend that if an application, on coming to know
thedeath of the proformadefendant 6, isnot filed within 90 days, thetitlesuit vis-
avisproformadefendant 6 stood abated under the provision of Order X XI1 Rule

1(1993) 2 SCC 620
2 (2003) 3 SCC 272
3 (2003) 10 SCC 691
4 (2004) 12 SCC 253
5 (2016) 1 SCC 607
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4 sub-rule (3) CPCread withArticle 120 of the Limitation Act, theright enuresin
favour of the 6th, 7th and 8th respondents. It is further contended that if an
application for setting aside the abatement is not filed within 60 days, i.e. on or
before 19th June 2015, no application for abatement was maintainable, as
prescribed under Article 121 of theLimitation Act. Mr. Thapawoul d further submit
that merefiling of caveat by two sonson 20th August 2015, on expiry of 90+60
daysdoes not amount to participation or acquiescence, the 8 th respondent did
not fileany caveat and subsequent participation with the sole purposeto protect
their interest doesnot ater thelega bar. Itisemphatical ly urged by Mr. Thapathat
no further order or actionisnecessary after expiry of 90 days, asthe suit stands
abated vis-a-vislate proforma6th defendant on expiry of 90 days, i.e. on 20th
April 2015. Theregfter, theonly remedy availableto the petitioner/ plaintiff wasto
filean application within 60 daysfrom the date of expiry of 90 daysfor setting
asidethe abatement, which wasnot done.

10. Inthe case on hand, no application wasfiled within limitation time. The
application filed subsequently on 03rd September 2015 did not disclose any
sufficient ground, asrequired, for setting asi de the abatement, after condonation
of delay, if permissbleinthefactsof thecase. Thus, therevision petition deserves
to be dismissed.

1. To bolster hissubmission, Mr. Thapareferred and relied on Sadassiva
Rauji Gaitonde and others v. Jose Joaquim Fonseca © , Shyam Ray v.
Haramani Del (deceased by LR) and others’, Salil Duttav. T.M. and
M.C. PrivateLtd.? and Balwant Singh (Dead) v. Jagdish Singh and others°.

12. Mr. N. Rai, learned Senior Counsel and Mr. BholaN. Sharma, learned
counsel gppearing for other respondents have not advanced any arguments except
that if theapplication for substitution seeksimpleadment of only oneof legd heirs,
asthe caseisherein, the application deservesto berejected at thethreshol d.

13. On careful examination of the submissonsput forth by thelearned counsdl
appearing for theparties, perusal of the pleadingsand documents gppended thereto,
itismanifest that thefactual eventsare not disputed by elther party.

5 AIR 1976 Goa, Daman & Diu 11
7AIR 1984 67

8 (1993) 2 SCC 185

9 (2010) 8 SCC 685
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14. Indisputably, the application to bring the legal heirs of the deceased
proformadefendant 6 could be filed only on 03 September 2015, but onthe
day, thetwo sonsof the deceased proformadefendant 6 appeared through cavests,
however, thewifewas not represented. It is pertinent to state herethat two legal
heirs, as aforestated, of the deceased proforma defendant filed caveats on
20" August 2015, which weretaken along with the application for substitution on
034 September 2015. It isagain not disputable that the death of the deceased
proforma defendant 6 took place on 20" January 2015, which wasinformed to
the court on 17" March 2015. However, on 17" March 2015, it isnoticed from
the proceedings of the court that the advocate appearing for the plaintiff retired
from the suit on personal grounds. It isstated by the petitioner herein that the
advocate appearing for the plaintiff withdrew from the suit without giving any
information and consent. As such, theinformation of the death of the proforma
defendant 6 wasnot communicated to the plaintiff. The persona manager appearing
onthedatewasnot aware of thelega complicationsand did not informtheplaintiff.

15. Inthefactsof the case, whenitisalleged that the advocates of the Skkim
were not willing to appear for the plaintiff and an advocate was engaged from
Siliguri, who had sought certain adjournmentson few dates, it cannot be held that
thereasonsfor not filing the gpplication werenot sufficient. Itisrelevant to mention
here that the application under Order XXII Rule 4 CPC did not mention the
difficulty faced by theplaintiff inengaging aloca counsdl, except that the counsel
appearing for the plaintiff withdrew from the suit for personal reasonsbutitis
pleaded strongly herein. Theplaintiff initsapplication, after stating thefact thet the
deceased proforma defendant 6 was survived by two sons and his wife, had
chosentoimplead only one son, Mr. Alok Rg Pradhan, aslega heir. Onthis, the
application cannot be rejected asrightly held by the Supreme Court in Gema
Coutinho Rodrigues (Smt.)1 . The Supreme Court in the case held that in the
event, an application ismadeto bring one of the heirson record, thetrial Court
ought to direct the plaintiff to bring other legal heirsof the deceased on record
without rejecting the application, asunder: -

“5. It appears that the gift deeds were made by
deceased brother’ sbrother-in-law in pursuance of power
of attorney in hisfavour. Solong asoneof the heirshas
been brought on record who substantially represented
estate of deceased plaintiff, the application could not be
dismissed on the ground that the suit has abated or it
could not proceed. Tria court should havedirected the
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appellant to implead other heirsif any, of the deceased
mother who was also a party to the suit by way of
defendants. But the application for being brought on
record by the appellant could not have been rejected.
We, accordingly, set aside the order of thetrial court
dated March 19, 1979 aswell asthe order of theHigh
Court dated January 11, 1983 and direct thetrial court
to bring the appellant on record as legal heir of the
deceased plaintiffsand permit the appellant toimplead
any other heirsasco-defendants.”

16. Now coming to the question, asto whether thelearned trial court was
rightin granting liberty tofileafresh suit on the same cause of action, which has
been agitated by the petitioner herein. The petitioner initsapplication under Order
XX Rule 1 (3) CPC seekingwithdrawal of the suit has specifically mentionedto
filefresh suit on the same cause of action and thelearned trial Judge acceded to
therequest of the petitioner and granted the same. Needlessto statethat if anew
cause of action arisesthat could not have been permitted by the learned trial
Judge, asnoliberty isnecessary for assailing the new cause of action, if any. The
petitioner has not sought permission to withdraw the suit on the same subj ect
matter.

17.  InVallabh Dasv. Dr. Madan L al and other s™, referred by thelearned
counsd gppearing for the petitioner, the Supreme Court hasexamined thedifference
between the cause of action and subject matter. In the casetherein, the plaintiff
sought withdrawal of the suit with liberty to fileafreshin respect of the subject
matter of the suit. Inthe case on hand, thewithdrawal of the suit wassought onthe
same cause of action. Itisfor the petitioner to take adecision on fresh cause of
action. Thelearnedtria Judge hasrightly confined theliberty to the same cause of
action aspleaded by the petitioner/ plaintiff. The Supreme Court in Vallabh Das'®,
held asunder: -

“5. Rule 1, Order XXIII, Code of Civil Procedure
empowersthe courtsto permit aplaintiff towithdraw from
thesuit brought by himwith liberty toingtituteafresh suit
inrespect of the subject-matter of that suit on suchterms
asit thinksfit. Theterm imposed on the plaintiff inthe
previoussuit wasthat before bringing afresh suit onthe

10 (1970) 1 SCC 761
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same cause of action, he must pay the costs of the
defendants. Therefore we have to see whether that
condition governstheingtitution of the present suit. For
deciding that question we have to see whether the suit
fromwhich thisappeal arisesisin respect of the same
subjectmatter that wasin litigation in the previous suit.
Theexpresson“ subject-matter” isnot definedinthe Civil
Procedure Code. It does not mean property. That
expression hasareferencetoarightinthe property which
the plaintiff seeksto enforce. That expressionincludes
thecauseof actionandtherelief claimed. Unlessthecause
of action and therelief claimed inthe second suit arethe
sameasinthefirs suit, it cannot be said, that the subject-
matter of thesecond suit isthesameasthat intheprevious
suit. Now coming to the case beforeusin thefirst suit Dr
Madan L al was seeking to enforce hisright to partition
and separate possession. In the present suit he seeksto
get possession of the suit propertiesfrom atrespasser on
thebagisof histitle. Inthefirst suit thecause of actionwas
the division of status between Dr Madan Lal and his
adoptivefather and therelief claimed wasthe conversion
of joint possess oninto separate possession. Inthe present
suit theplaintiff isseeking possession of thesuit properties
from atrespasser. In the first case his cause of action
aroseontheday hegot separated from hisfamily. Inthe
present suit the cause of action, namely, the series of
transactionswhich formed the basisof histitleto the suit
properties, arose on the death of hisadoptivefather and
mother. Itistruethat bothinthe previoussuit aswell asin
the present suit thefactum and validity of adoption of Dr
Madan La cameup for decision. But that adoption was
not the cause of actioninthefirst nor isit the cause of
action in the present suit. It was merely an antecedent
event which conferred certainrightson him. Mereidentity
of some of theissuesin thetwo suitsdo not bring about
an identity of the subject-matter in the two suits. As
observed in RukhmaBai v. Mahadeo Narayan, [ILR 42
Bom 155] theexpresson* subject-matter” in Order X XII,
Rule 1, Codeof Civil Procedure meansthe seriesof acts
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or transactions alleged to exist giving riseto therelief
clamed. Inother words* subject-matter” meansthebundle
of factswhich haveto be proved in order to entile the
plaintiff totherelief claimed by him. Weaccept ascorrect
theobservationsof Wallis, C.J., in SingaReddi v. Subba
Reddi [ILR 39 Mad 987] that where the cause of action
andtherelief claimed in the second suit are not the same
asthe cause of action and therelief claimedinthefirst
suit, the second suit cannot be considered to have been
brought in respect of the same subject-matter asthefirst
uit”

18.  Thethird conditionwhichischdlenged hereinisthat theremova/dismantle
of thetemporary structurethat hasbeen recently constructed on the suit property.
Beforegoinginto the power of the court to put conditionslikewise, itisapt to state
that both the parties have agreeably submitted that the said temporary structure
stand removed and assuch it isnot necessary to gointo theexerciseof judicia
discretion/power of thetrial court at thisstage.

19.  Theissueastowhether thesuit stood abated vis-a-visdeceased proforma
defendant 6, in thefacts of the case, requires consideration. Asaforestated, the
applicationwasfiled on 03rd September 2015 to bring legal heirsof thedeceased
defendant 6 on record, wherein the petitioner sought for impleadment of one of
thelegal heirsof the deceased defendant. Itiswell settled principlesof law that
under Order XX1I Rule4 CPC read with Article 120 of the Limitation Act, the
suit stand abated without there being any order on completion of 90 days. Further,
the application may be madefor setting asidethe abatement within 60 daysfrom
theexpiry of 90th day, inthe casein hand the date expired on 19th June 2015 and
the 60th day cameto an end on 20th August 2015. However, thereisno quarrel
ontheissuethat the court iscompetent to condonethe delay intheevent, sufficient
reasonsare showsfor not making theapplication within thelimitation period of 60
daysfor setting aside the abatement. The reasons shown by the plaintiff inthe
application doesnot appear to be sufficient in strict sense, however, inthefactum
of thecasewhenthetwo lega heirshavefiled cavest, asbeingwereaware of the
proceedings pending against the deceased defendant and al so keeping inview the
statement of theplaintiff that the plaintiff faced difficulty in engaging counsd asno
local counsel waswilling to accept the case on behdf of the plaintiff, thiscourt isof
thecongdered view that intheinterest of justice, it isnecessary to consider dl the
factswhile condoning delay infiling the application to bring legal heirsof the
deceased defendant on record.
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20. Oninvocation of doctrine of abatement, the most effective party isthe
plaintiff and plaintiff’sfamily and estate. The principle of abatement isinvolvedto
ensure administration of justice as expeditiousy and cheaply aspossible. The
abatement merely pausethe proceedingsuntil theproblemisremediedinthepending
dispute. The Supreme Court in Rangubai Kom Shankar Jagtap v. Suder abai
Bhratar Sakharam Jedhe & others', referring to the observation made by
the Judicial Committeein Brij Indar Singh v. Kanshi Ram?*, heldthat itisthe
well-settled position that if thelegal representatives of adeceased plaintiff or
defendant are brought on record in an appeal or revision from an order madein
thesuit, that would enurefor all subsequent stagesof the suiit.

21.  Mr.T.B. Thapa, learned Senior Counsel appearing for the 6™, 7t and 8"
respondents, hasreferred two passages of the decision rendered by theAdditional
Judicial Commissioner in Sadassiva Rauji Gaitonde®, whereinitisheld that
under Order XXII, Rule4, CPC, the suit asagai nst the deceased defendant abates
automatically whether or not an objectionistaken by any party. Thelegal effects
of such abatement will follow and acourt of law will havetoimport themwithout
waiting for formal objection by any party. The procedureisbindingonall andit
cannot bewaived expressly or by implication by any of the partiesto the suit.
After the abatement of the suit, the only course open for the opposite party isto
apply under Order XXII, Rule 9 (2), CPC for setting aside the abatement by
pleading factsto show that the party was prevented from sufficient causefrom
continuing thesuit.

22.  Areferencewasmade by himto an observation of thelearned Single
Judge of the OrissaHigh Court in Shyam Ray’ , wherein thelearned Judge held
asunder: -

“11. By reason of abatement, certain rightsand benefits
accrueto the surviving defendant and also to thelegal
representative of the deceased defendant depending on
thesuit and therdliefsclaimed. | can seenoreason either
inlaw or equity to deprivethe defendant and the legal
representative of therightsand advantages so gained by
the failure of the plaintiff to substitute by permitting
withdrawal of thesuit with liberty tofileafresh suit onthe
same cause of action.”

1 AIR 1965 SC 1974
2 (1917) LR 44 |A 218, 228
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23.  The Supreme Court examining the facets of Order XXIlI CPC on
abatement in Sital Prasad Saxena (Dead) by LRS. V. Union of India and
others® heldthat“...... what hasbeen said umpteen timesthat rulesof procedure
aredesigned to advancejustice and should be so interpreted asnot to makethem
pend datutesfor punishing erring parties’. Inview of thenature of litigationwherein
thelegal representatives of the deceased, the plaintiff is sought to beimpleaded
belatedly.

24, Referring to adecision rendered in Salil Dutta® , Mr. Thapacontends
that a party cannot disown its advocate at any time and seek relief when the
advocateis present inthe Court when informati on about the death of 6" respondent
wasgiven. The petitioner/plaintiff cannot disown and submit that the petitioner
was not aware of the death of the 6™ respondent.

25. Mr. DewashisBaruah, learned counsd gppearing for the petitioner, referring
adecisoninMithailal Dalsangar Singh®, while considering the principles of
abatement, ascontemplated under Order XX 11, Rule 3, CPC, the Supreme Court
held asunder: -

“8. Inasmuch asthe abatement resultsin denid of hearing
onthemeritsof the case, the provision of abatement has
to beconstrued strictly. Ontheother hand, the prayer for
Setting aside an abatement and the dismissal consequent
upon an abatement, haveto be considered liberally. A
simpleprayer for bringing thelegal representativeson
record without specifically praying for setting asde of an
abatement may in substance be construed asaprayer for
setting asidethe abatement. So also aprayer for setting
aside abatement asregards one of the plaintiffscan be
construed asaprayer for setting aside the abatement of
thesuitinitsentirety. Abatement of suit for falluretomove
an application for bringing thelegal representativeson
record within the prescribed period of limitation is
automaticand aspecific order dismissng thesuit asabated
isnot called for. Oncethe suit has abated asamatter of
law, though there may not have been passed onrecord a
specific order dismissing thesuit asabated, yet thelegal
representatives proposing to be brought on record or

13 (10985)1 SCC 163
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any other applicant proposing to bring the legal
representatives of the deceased party on record would
seek the setting aside of an abatement. A prayer for
bringing thelegal representativeson record, if allowed,
would havethe effect of setting aside the abatement as
therelief of setting aside abatement though not asked for
inso many wordsisin effect being actually asked for and
Is necessarily implied. Too technical or pedantic an
approachinsuch casesisnot calledfor.

9. The courtshaveto adopt ajustice-oriented approach
dictated by the uppermost consideration that ordinarily a
litigant ought not to be denied an opportunity of havinga
lisdetermined onmeritsunlesshehas, by grossnegligence,
deliberate inaction or something akin to misconduct,
disentitled himself from seeking theindulgence of the
court. Theopinionof thetrial Judgedlowing aprayer for
Setting aside abatement and hisfinding on the question of
avalability of “ sufficient causg’ withinthemeaning of sub-
rule (2) of Rule 9 of Order 22 and of Section 5 of the
LimitationAct, 1963 deservesto be given weight, and
oncearrived at would not normally beinterfered with by
Superior jurisdiction.”

AganinSardar Amarjit Singh Kalra(Dead) by L RS.2, aCongtitution

Bench of the Supreme Court, examining theambit of Order XX 11, Rules2and 3,

CPC, held asunder: -

“26. Lawsof procedure are meant to regul ate effectively,
assist and aid theobject of doing substantial andredl justice
and not to forecl ose even an adjudication on merits of
substantial rightsof citizen under personal, property and
other laws. Procedure has always been viewed as the
handmaid of justice and not meant to hamper the cause of
justiceor sanctify miscarriage of justice. A careful reading
of the provisions contained in Order 22 CPC aswell as
the subsequent amendmentsthereto would lend credit and
support to the view that they were devised to ensure their
continuation and culmination in an effective adjudication
and not to retard the further progress of the proceedings



473

State of Sikkim v. Gurmey Wangchuk Wazalingpa @ Gyurmee and Ors.

and thereby non-suit the otherssmilarly placed aslong as
their distinct and independent rightsto property or any
clamremainintact and not lost forever dueto thedesth of
one or the other in the proceedings. The provisions
contained in Order 22 arenot to be construed asarigid
matter of principlebut must ever beviewed asaflexible
tool of convenienceintheadministration of justice. The
fact that thekhatawas said to bejoint isof no relevance,
aslong aseach one of them had their own independent,
distinct and separate shares in the property as found
separatdy indicated inthejamabandi itself of the sharesof
each of them distinctly. We are also of the view that the
High Court should have, onthevery perceptionit had on
the question of abatement, allowed the applicationsfor
impleadment even dehorsthe causefor thedelay infiling
theapplicationskesgpinginview theseriousmannerinwhich
it would otherwisejeopardize an effective adjudication on
merits, therightsof the other remaining appellantsfor no
fault of theirs. Interests of justice would have been better
served had the High Court adopted a positive and
constructive approach than merely scuttled the whole
processto foreclose an adjudication of theclamsof others
on merits. The rejection by the High Court of the
applications to set aside abatement, condonation and
bringing onrecord thelegd representativesdoesnot appedr,
onthepeculiar natureof thecase, to beajust or reasonable
exercise of the Court’spower or in conformity withthe
avowed object of the Court to do real, effective and
subgtantia justice. Viewed inthelight of thefact that each
oneof the appellantshad an independent and distinct right
of hisown not interdependent upon oneor the other of the
appd lants, the dismissal of the apped sby the High Court
intheir entirety doesnot constitute asound, reasonableor
just and proper exerciseof itspowers. Evenif it hasto be
viewed that they had acommoninterest, then theinterests
of justicewould requiretheremaining other appd lantsbeing
allowed to pursue the appeals for the benefit of those
others, who are not before the Court a so and not stultify
the proceedings as a whole and non-suit the others as
wedl.”
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27. InK. Rudrappa’*, the Supreme Court commented on the hypertechnical

view, while considering application for setting aside the abatement, observed as
under: -

“10. Having heard learned counsel for the parties, in our
opinion, the appeal deservesto beallowed. The case of
the appellant before the District Court wasthat hewas
not awareof the pendency of theappedl filed by hisfather
against the order passed by the Tahsildar. Thefather of
theappellant died in June 1994 and the gppel lant cameto
know of the pendency of gppedl somewherein September
1994 when he received a communication from the
advocate engaged by hisfather. Immediately, therefore,
he contacted the said advocate, informed him regarding
the death of hisfather and made an application. In such
circumstances, in our opinion, thelearned counsd for the
gppellant isright in submitting that ahypertechnica view
ought not to have been taken by the District Court in
rejecting thegpplicationinter diaobserving that no prayer
for setting as de abatement of appeal wasmadeandthere
wasaso no prayer for condonation of delay. Inany case,

when separate applicationsweremade, they ought to have
been allowed. In our opinion, such technical objections
should not comein doing full and completejusticebetween
the parties. In our considered opinion, the High Court
ought to have set aside the order passed by the District
Court and it ought to have granted the prayer of the
appellant for bringing them on record asheirsand legal

representatives of deceased Hanumanthappa and by
directing the District Court to dispose of the apped onits
own merits. By not doing so, even the High Court has
also not acted according to law.”

28.  Yet,aganinBhagMal aliasRam Bux and other sv. Munshi (Dead)
by LRS.And others*, the Supreme Court reiterated thewel | -settled principles
on consideration of application for setting asidethe abatement, asunder: -

26. Weneed to read theliberal trend on setting asidethe
abatement and theissueof findity of decision on abatement

14 (2007) 11 SCC 285
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together. Itisto be noted that considerableleeway has
been accorded to proceedings to set aside abatement.
Thus it follows that only because abatement leads to
serious conseguences, theemphas son ampleopportunity
to set aside abatement has been laid down.

29. Mr. Thapa, referringtotheratiolaid down by the Supreme Court in Balwant
Singh (Dead) vs. Jagdish Singh and other s?, submitsthat no liberal approach
be adopted while condoning the del ay, particularly when an gpplication for setting
aside the abatement is made much beyond the limitation period. The Supreme
Court, inthefactsof the case, observed asunder:-

“32. It must bekept in mindthat whenever alaw isenacted
by thelegidature, itisintended to beenforced initsproper
perspective. Itisan equally settled principle of law that
theprovisonsof astatute, including every word, haveto
begivenfull effect, keeping thelegidativeintentin mind,
in order to ensurethat the projected object isachieved.
In other words, no provisionscan betreated to have been
enacted purposelesdly.

33. Furthermore, it is also a well-settled canon of
interpretative)urisprudencethat the Court should not give
such an interpretation to the provisions which would
render the provision ineffective or odious. Once the
legidature has enacted the provisions of Order 22, with
particular referenceto Rule 9, and the provisionsof the
LimitationAct areapplied to the entertainment of suchan
goplication, dl theseprovisonshaveto begiventher true
and correct meaning and must be applied wherever called
for. If we accept the contention of the learned counsel
appearing for the applicant that the Court should take a
very libera approach andinterpret these provisions(Order
22 Rule9 CPC and Section 5 of the Limitation Act) in
such amanner and soliberally, irrespective of the period
of delay, it would amount to practically rendering al these
provisionsredundant and inoperative. Such approach or
interpretationwould hardly bepermissiblein law.”

Observation of the Supreme Court wasmadewithout referringtoadecison
of the Supreme Court in the Constitution Bench, however, the observation was
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madein thefactsof the case, whichisdistinguishablein thefacts of theinstant
case.

30. InBanwari La (Dead)®, the Supreme Court examined several decisions
referred and rendered by the Supreme Court earlier, held asunder: -

“9. Provisionsof Order 22 CPC arenot penal in nature.
Itisaruleof procedureand substantia rightsof theparties
cannot be defeated by pedantic approach by observing
strict adherence to the procedural aspects of law.

3L On critical examination of the judicial pronouncements made by the
Supreme Court in various cases, it is luculent that the main consideration is
advancement of justicethat takesthe precedence over ruleof the procedure. The
Supreme Court in Balwant Singh (Dead)9 haslaid emphasison following the
procedural aspect strictly inthefactsof that case.

32. Inthe case on hand, wherein the application wasfiled bel atedly and the
two legal helrshavea sofiled caveatsin the pending suit, thereisno reason to
reject the application on the ground that the limitation period was not followed
strictly. The liberal trend be read and considerable |leeway be accorded to
theproceeding to set as de the abatement and as such strict compliance of therule
of procedure may not be required inthefacts of the caseto advancejustice.

33.  Asasequd, theorder to the extent of dismissing theapplicationto bring
lega heirsof the deceased proformadefendant 6 is quashed and abatement vis-a&
visdeceased proformadefendant 6 isset aside. The other conditionsare upheld.

34.  Thepetitionisallowed accordingly. No order asto costs.
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For theAppélant : Mrs. Gita Bista, Advocate (Legal Aid
Counsel) and Ms. MonikaRai, Advocate.

For Respondent : Mrs. Pollin Rai, Assistant Public Prosecutor.

Date of decision: 22™ September 2017

A. Indian Penal Code, 1860 — S. 375 clause sixth —Assuming on the
basisof theevidence of PW.1and P.W.7, that PW.1wasin an affair with
theappedllant and assuming that the sexual act wasconsensual, her consent
cannot absolvetheadult appellant of the criminal natureof hisact, since
the consent of aminor isnot avalid consent.

(Para 16)

B. Protection of Children from Sexual OffencesAct, 2012 —S. 5(1) —
Satement of the prosecutrix that theaccused for cibly took off her clothes
and had inter cour se with her, despite her refusal cannot be overlooked.
P.W.10 may not havedetected injurieson her body, but it isnow settled by
acatenaof judicial pronouncementsthat every victim of rapeisnot expected
to haveinjuries on her body, as evidence of the offence per petrated on
her. (Para19)

C. Protection of Children from Sexual OffencesAct, 2012-S. 34(2) —
Deter mination of age—Thedate of birth of thevictim therein isrecorded
as “05-10-2002", while the date of registration of the birth, as per the
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document, evidently took placeonly on 19-05-2011. TheBirth Certificate,

Exhibit 3, wasissued on 02-06-2011. Firstly, noirregularity can beculled

out on thiscount, asthevictim and her family belongtoarural area, hence,

ignoranceof immediateregistration of birth would beamitigating factor.

Besides, theincident took placein the months of August and September

2015, whereas Exhibit 3, the Certificate, was issued in the year 2011 —

Thus, thedocument having been prepar ed antelitem motam, it cannot be

said that it wasmanufactured for the pur posesof theinstant case.
(Para21)

D. Code of Criminal Procedure, 1973 —S. 154 — Delay in lodging of
theF.I.R —TheF.l.R, Exhibit 5 has been lodged on 30-09-2015, alleging
therein that, thevictim had been raped by theappellant on 29-08-2015. As
per PW.12,thel.O., hisinvestigation revealed that theminor victim had
been raped on two occasionsat Lambutar jungle, but it wasonly on 28-09-
2015that sherevealed thematter toher guardians. Theevidenceof PW.12
must necessarily beread with theevidence of PW.3, thewitnesswholodged
Exhibit 5. Hehas, in close confor mity with the evidence of P.W.12, stated
that hecametolearn of theincident on 30-09-2015. Alongwith hisevidence,
it would also be apposite to look into the evidence of P.W.1, the victim,
who has stated that thefirst incident occurred on 29-08-2015 following
which athreat held out by theappellant of dir e consequences, shedid not
divulgetheincident to any person. The second incident occurred in the
month of September 2015. Evidently, thevictim look ill in School on 28-09-
2015, asalready discussed. Theevidenceof PW.10indicatesthat thevictim
was examined by her on 01-10-2015 having been brought with allegedly
history of sexual intercour se on “29-08-2015 and 28-09-2015". If PW.9
had not been sensitivetothecondition of PW.1 and acted with promptness
theincident would evidently havegoneunrepor ted. Pur suant thereto, PW.1
informed PW.5, whofor her part, narrated theincident to PW.3. Admittedly,
P.W.3 on lear ning about theincident, called the appellant, presumably to
make an effort at settlement and on the appellant’s failure to present
himself before them, lodged Exhibit 5 on 30-09-2015. Considering the
gamut of the facts and circumstances the offence involved and the
background of thevictim and her relatives, who arevillagers, we ar e of
theconsidered opinion that thedelay hasbeen sufficiently explained.
(Para22)
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E. Protection of Children from Sexual OffencesAct, 2012 —-S. 30—
Presumption of culpable mental state — It is now well-settled law that
cor robor ation of thevictim in such mattersisnot required if theevidence
of thevictim isconsistent and inspires confidence — The evidence of the
victim being consistent and cogent about the occurrenceof theincident of
rapeon two occasionsinspiresconfidenceand requiresno cor robor ation.
(Paras 24 and 26)

F. Codeof Criminal Procedure, 1973—-S. 31—-For theoffenceunder
S. 376(2)(i) and (n) of thel .P.C, asinglechar gehasbeen framed, whereas
it isevident that the said offencesareindividual offences, inasmuch asS.
376(2)(i) isfor commission of rape on awoman when sheisunder 16 years
of age, while the offence under S. 376(2)(n) is commission of rape
repeatedly on thesamewoman —Further, thepenalty for theoffenceunder
S. 376(2)(i) and S. 376(2)(n) of the |.P.C ought to have been separately
awar ded, but no attention hasbeen bestowed on thisdetail. Considering
that theL earned Trial Court hasgranted acomposite sentenceunder S.
376(2)(i) and (n) of thel .P.C, conclusion thereof would bethat the Court
contemplated the sentencesto run concurrently and just expressed the
maximum sentence which the Court thought that the accused should
undergofor what hehad done.

(Para29)

G. Protection of Children from Sexual OffencesAct, 2012—S.33(7) —
| dentity of thechild —POCSO Act, 2012 isa special Act for protection of
children from offences of sexual assault, sexual harassment and
pornography with dueregard for safeguar dingtheinterest of well being of
the children — It isonly appropriate and expected that the said Special
Court would be awar e of the provisionsand the pur pose of enacting the
POCSO Act before proceeding to divulge the name and address of the
victim and her kith and kin —Hasto be circumspect and knowledgeable
about therequired provision of law to prevent any faux pasand apply the
L aw stringently giving paramount importancetothesafety and privacy of
thevictim. (Paras 30, 31 and 33)

Appeal dismissed.
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JUDGMENT
Thejudgement of the Court wasdelivered by Meenakshi Madan Rai, J

1 Aggrieved by the Judgment and Order on Sentence, dated 30-09-2016,
of the L earned Specia Judge (POCSO Act, 2012), South Sikkim, at Namchi, in
SessionsTrid (POCSO) CaseNo.21 of 2015, State of Sikkimvs. Robin Gurung,
theinstant Appeal hasbeen preferred.

2. Videtheimpugned Judgment, theA ppellant was convicted of the offences
charged with and sentenced asfollows;
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(i) for the offence under Sections 5(1)/6 of the
Protection of Childrenfrom Sexud OffencesAct,
2012 (for short “POCSO Act”), to undergo
rigorousimprisonment for aperiod of 10 years
and to pay afine of Rs.50,000/- (Rupeesfifty

thousand), only.

(ii) for the offence under Section 376(2)(i) and (n) of
the PC, to undergo rigorousimprisonment for a
period of 10 yearsand to pay afineof Rs.50,000/
- (Rupessfifty thousand), only.

(i) fortheoffencedated 29-08-2015, under Section
354B of thel PC,, to undergo s mpleimprisonment
for a period of 4 years and to pay a fine of
Rs.25,000/- (Rupeestwenty-fivethousand), only.

(iv)  fortheoffencedated 01-09-2015, under Section
354B of thel PC, to undergo s mpleimprisonment
for a period of 4 years and to pay a fine of
Rs.25,000/- (Rupeestwenty-fivethousand), only.

All the sentences of finebore adefault stipul ation, while the sentences of
imprisonment were ordered to run concurrently, duly setting off the period of
imprisonment already undergone.

3. The Prosecution case, beforethe Learned Trial Court wasthat, PW.3,
uncleof thevictim, lodged Exhibit 5, aFirst Information Report (FIR), beforethe
Jorethang Police Station, South Sikkim, on 30-09-2015, at 2200 hours, informing
thereinthat thevictim, PW.1, had been sexually assaulted by one Robin Gurung,
resident of Chisopani, South Sikkim, on 29-08-2015 and theincident was brought
to hisnotice on 30-09-2015, giving riseto Exhibit 5.

4, The FIR wasregistered as JPS Case FIR N0.54/2015, under Section 4
of the POCSO Act, against the said accused and investigation taken up, during
the course of which, the victim wasmedically examined at the Jorethang Public
Health Clinic with the consent of her guardian and later her statement recorded
under Section 164 of the Code of Crimina Procedure, 1908 (for short“ Cr.RC.”).
The accused was arrested on 30-09-2015.
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5. It transpired that the accused/A ppellant (hereinafter “ Appellant”) aged
about 20 years and the victim, aminor aged about 13 years, astudent of 5th
standard in aSchool, in West Sikkim, werein arelationship, for the past nine
months. On 28-09- 2015, thevictimfell ill in her School complaining of nausea.
The School Authorities suspected foul play, but asno revel ation wasforthcoming
from the victim about any untoward incident, she was handed over to her legal
guardianfor further enquiry, uponwhich sherevealedto PW.5, that shehad been
sexually assaulted by theAppdllant, in thejungle of Lambutar, Jorethang, on 29-
08-2015 and 01-09-2015. Effortswere made by PW.3 to settle the matter with
theAppdlant,invain, whichled tothedelay inlodging the FIR. Accordingly, on
completion of investigation, Charge-sheet was submitted against the A ppellant
under Section 4 of the POCSOACt.

6. The Learned Trial Court framed Charge against the A ppellant under
Section 5(1), punishable under Section 6 of the POCSO Act, Section 376(2)(i)
and (n) of the IPC and Section 354B of the IPC on two counts, i.e., for the
offence on 29-08-2017 and on 01-09-2017.

7. Onapleaof “not guilty” by theAppellant, thetrial commenced, which
concluded with the conviction of the Appellant and the sentence, as detailed
hereinabove,

8. Beforethis Court, it wasargued by L earned Counsel for the Appellant
that, theinvestigation and evidence hasclearly revea ed that both the Appellant
andthevictimwereinarelationship and, therefore, the A ppellant cannot beheld
at ransom for aconsensual act. Drawing strength from evidence of PW.10, the
Doctor, who examined thevictim, it wasurged that themedica examinationwhich
was conducted on 01-10-2015, indicated no injuries on the person of thevictim
or her private parts, besidesan old hymeneal tear, which under cross-examination
of thewitness, wasfound to be morethan amonth old. The Doctor had clarified
that any hymeneal tear would take about three to four weeksto heal and had
deposed that PW.1 gave ahistory of sexual assault on 29-08-2015 and 28-09-
2015. Asthe medical examination was conducted on 01-10-2015, afew days
after the second assault, any injury ought to befresh. TheAppellant thuscould not
be held responsiblefor theinjury which wasevidently anold one.

0. It was next contended that the Learned Tria Court convicted theA ppel lant
without considering therelevant materiasin hisfavour, inasmuch asthe age of the
victimisdoubtful, asthe entries pertaining to PW.1 in the concerned School
Admission Register show thet, her Birth Certificate had not been produced during
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her admission to School. Besides, thedelay inlodging of theFIR, after about a
month of thealleged incident remainsunexplained. It wasa so urged that the sole
uncorroborated evidence of thevictim doesnot sufficeto convict the Appel lant,
thus, the Prosecution having failed to prove the case beyond areasonable doubt,
theimpugned Order of conviction and sentence deserveto be set aside.

10.  Thecontraargument raised by the Prosecution wasthat thedelay inlodging
of the FIR has been explained by PW.3, as he has clearly stated in cross-
examinationthat, hefirst cametolearn about theincident on 30-09-2015, following
which, they called theAppdlant, presumably to settlethe matter. OntheAppd lants
failureto appear beforethem, the FIR waslodged. Moreover, it isevident that
PW.3 could lodge Exhibit 5 only after hewasinformed of it by PW.5. Thevictim,
PW.1, herself hasadmitted that subsequent to the sexual assault on her, by the
Appellant on 29-08- 2015, she did not disclose the incident to anyone
apprehending dire consequences from the Appellant. Later, in the month of
September 2015, when he repeated the sexual assault and she becameunwell in
School, shetold the Principal about the matter, which wasreported to the Police.
That, theevidenceof thevictim and PW.3, therefore, sufficesto explainthedelay
inthelodging of the FIR. Onthiscount, reliancewasplaced on Sateof Himachal
Pradesh vs. Prem Singh* wherein the Honble Supreme Court haslaid down
that, thedelay inlodging of the FIR inacase of sexua assault, cannot be equated
withthe caseinvolving other offences, assevera factorsweighinthe mind of the
prosecutrix and her family members before coming to the Police Station to lodge
aComplaint. That, in atradition-bound society prevalent in India, especialy in
rural areas, it would be quite unsafe to throw out the Prosecution case merely on
theground that thereissomedelay inlodging the FIR.

1. Counteringtheargument pertainingtotheageof thevictim, it wascanvassed
that no cross-examination was conducted beforethe Learned Trial Court onthis
count and cannot be raised now before theA ppellate Forum. Thefact of sexual
assault isestablished by theevidence of thevictim herself, which being consistent,
requires no corroboration. That, in view of the aforesaid circumstances, the
impugned Judgment and Sentencerequiresnointerference.

12.  Wehaveheardin extenso therival contentions advanced by L earned
Counsd for the parties, carefully perused the evidence and documentson record
and theimpugned Judgment and Order on Sentence.

1(2009) 1 SCC 420
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13.  Thequestionthat fallsfor consderation beforethisCourt is, whether the
Appellant had indeed committed the offences as charged or was he erroneously
convicted by the Learned Trial Court.

14. It would but beappropriateto first consider the evidence on record. Thus,
addressing thefirst argument of Learned Counsdl for theAppel lant that no physica
injuries persisted on the person of the victim, nor wasthe allegation of sexual
assault borne out by medical evidence, wemay carefully analyse the evidence of
thevictim, PW.1, aminor, towhomthe Learned Trial Court put some questions
to gauge her ability to deposebeforethe Court. On being so satisfied, her evidence
wasrecorded. Admitting to aloveaffair with the Appellant, shewent on to state
that on 29-08-2015, during the day, he called her over the phonerequiring her to
meet himin ajungle at Lambutar, where he forcibly took off her clothesand
sexudly assaulted her by inserting hisgenital into hers. Theregfter, inthemonth of
September 2015, he repeated the act with her once again at the same place. On
thefirst occasion, shekept theincident under wraps, having been threatened with
direconsegquenceshy theAppe lant if shespokeof it, whileon the second occasion,
hethreatened to reved thefirst incident to everyone, if shefailledto meet himat the
placeof hischoice. Onher becoming unwell in School, theentireincident unravelled,
leading tothelodging of Exhibit 5and themedica examination. Theoccurrence of
thetwo incidents of sexua assault remained uncontroverted, despitethegrueling
cross-examination that the victim was subjected to. The evidence of thevictim
that shefdt nauseousin School, issupported by theevidence of PW.9, the Principa
of the School, where PW.1 was studying. Following theillness of thevictim she
was handed over to PW.5, her grandmother, after the Panchayat, PW.4 was
informed of theillhealth of PW.1 and who reached the School. Thisis duly
corroborated by PW.4 himsdlf. PW.5in her evidence hassupported the evidence
of PW.9totheeffect that, thevictimfell ill ontherelevant day in September 2015,
and she, i.e., PW.5, was summoned to the School on thisaccount. The evidence
of theaforesaid witnesses establishesthefact that thevictim had fallenill and on
enquiry reved ed theincidents of sexual assault to PW.5.

15.  Atthisjuncture, we may turnto the evidence of PW.10, the Doctor, who
examined the victim on 01-10-2015, who had been forwarded to her with a
history of having been sexualy assaulted on 29-08-2015 and 28-09-2015. PW.10
found noinjuries on the person of PW.1, but found ahymeneal tear probably
morethan amonth old. According to her, any hymeneal tear would take about
threeto four weeksto heal. It was, on thisaspect, that Learned Counsel for the
Appdllant sought to explain away theinvol vement of theAppellant as, according
to thedoctor, thelast incident, asper history furnished to her, occurred on 28-09-
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2015. That, fresh injuries ought to have been detected on the private part of the
victiminview of thedate of medical examination, viz.; 01-10-2015, but only an
oldtear wasfound. While considering thisargument, itiscorrect that no specific
dateof the second incident hasbeenindicated, but the Court isin such circumstance
to consider the provisions of Section 29 of the POCSO Act, which providesas
follows,

“29. Presumption asto certain offences. —Wherea
person is prosecuted for committing or abetting or
attempting to commit any offenceunder sections 3, 5, 7
and section 9 of thisAct, the Specia Court shall presume,
that such person has committed or abetted or attempted
to commit the offence, asthe case may be, unlessthe
contrary isproved.

Therefore, based on the evidence of PW.1, it cannot be said that the
victimwas not subjected to sexua assault twice by theAppellant.

16.  Onperusa of the cross-examination of PW.10 and on consideration of
Exhibit 11, the Medi colegal Examination Report prepared by her, itisevident that
shehasstated specificaly that “ Clinica and pathol ogica evidence do not suggest
recent forceful or violent penetrative sexua act”. Therefore, what can beruled out
if at al, isuseof violence, but thefact of commission of thesexuad act perssts. In
this context, assuming on the basis of the evidence of PW.1 and PW.7, that
PW.1wasin an affair with the Appellant and assuming that the sexual act was
consensual, her consent cannot absolve the adult Appellant of thecriminal nature
of hisact, sincethe consent of aminor isnot avalid consent.

17. In Satish Kumar Jayanti Lal Dabgar vs. Sateof Gujar at?thefacts
under discussion therein was of therape of aminor below 16 yearsof age, the
Honble Supreme Court, inthiscontext, held, that when the prosecutrix islessthan
16 yearsof age, Clause sixthly of Section 375 of the IPC would get attracted
making her consent for sexual intercourseimmaterial and inconsequential. We
may briefly refer totherelevant clause, viz.; sixthly of Section 375 of the | PC;

“375. Rape—A manissaidtocommit “rape” if he—

under circumstancesfalling under any of the seven
following descriptions—

2 (2015) 7 SCC 359
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Sixthly.—With or without her consent, when sheisunder
sixteenyearsof age.

18. Reverting back, therefore, to the observation of the Hon’ ble Supreme
Courtin Satish Kumar Jayanti Lal Dabgar?, it washeld that;

“15. Thelegidature hasintroduced the aforesaid
provision with sound rationale and thereisan important
objectivebehind suchaprovision. Itisconsidered that a
minor isincapable of thinking rationally and giving any
consent. For thisreason, whether itiscivil law or crimina
law, the consent of aminor isnot trested asvalid consent.
Herethe provisionisconcerning agirl childwhoisnot
only minor but lessthan 16 yearsof age. A minor girl can
beeasily luredinto giving consent for such an act without
understanding theimplicationsthereof. Such aconsent,
therefore, istreated asnot aninformed consent given after
understanding the prosand consaswell asconsegquences
of theintended action. Therefore, asanecessary corollary,
duty iscast ontheother personin not taking advantage of
the socalled consent given by agirl whoislessthan 16
yearsof age. Evenwhenthereisaconsent of agirl below
16 years, the other partner inthe sexua act istreated as
crimina who hascommitted the offence of rape. Thelaw
leaves no choiceto him and he cannot plead that the act
was consensual. A fortiori, the socalled consent of the
prosecutrix below 16 years of age cannot betreated as
mitigating circumstance.

16. Oncewe put thethingsin right perspectivein
the manner stated above, we haveto treat it asacase
wherethe appellant has committed rape of aminor girl
whichisregarded asaheinouscrime. Such anact of sexud
assault has to be abhorred. If the consent of minor is
treated as a mitigating circumstance, it may lead to
disastrous consequences. This view of ours gets
strengthened when we keep in mind theletter and spirit
behind the Protection of Children from Sexual Offences
Act, 2012.”
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Thisobservationisclearly applicableto the circumstancesin the case at
hand.

19. Besides, her statement that he forcibly took off her clothes and had
intercourse with her, despite her refusal cannot be overlooked. PW.10 may not
have detected injurieson her body, but it isnow settled by acatenaof judicial
pronouncementsthat every victim of rapeisnot expected to haveinjurieson her
body, asevidence of the offence perpetrated on her.

20.  TheHonble SupremeCourtinKrishan vs. Sateof Haryana® hasruled
that it isnot expected that every rape victim should haveinjurieson her body to
prove her case. In Sate of Rajasthan vs. N. K. the Accused* , it held in
Paragraph 18 asfollows;

8. Theabsence of
visiblemarksof injurieson the person of the prosecutrix
on the date of her medical examination would not
necessarily meanthat she had not suffered any injuriesor
that shehad offered nores gancea thetimeof commisson
of the crime. Absence of injuries on the person of the
prosecutrix isnot necessarily an evidence of falsity of the
allegation or an evidence of consent on the part of the
prosecutrix. It will all depend on the facts and
circumstances of each case. In Sk. Zakir [Sk. Zakir v.
State of Bihar, (1983) 4 SCC 10: 1983 SCC (Cri) 76:
1983 Cri LJ1285] absence of any injuriesonthe person
of the prosecutrix, who wasthe hel plessvictim of rape,
belonging to abackward community, livinginaremote
areanot knowing the need of rushing to adoctor after the
occurrence of the incident, was held not enough for
discrediting the statement of the prosecutrix if the other
evidencewasbdievable. InBawant Sngh[Bawant Sngh
v. State of Punjab, (1987) 2 SCC 27 : 1987 SCC (Cri)
249:1987 Cri LJ971] thisCourt held that every resstance
need not necessarily be accompanied by someinjury on
thebody of thevictim; the prosecutrix beingagirl of 19/
20yearsof agewasnot in thefactsand circumstances of
the case expected to offer such resistance aswould cause

3 (2014) 13 SCC 574
4 (2000) 5 SCC 30
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injuriesto her body. In Karnel Singh [Karnel Singh v.
State of M.P, (1995) 5 SCC 518 : 1995 SCC (Cri)
977] the prosecutrix was madeto liedown on apile of
sand. ThisCourt held that absence of marksof external
injurieson the person of the prosecutrix cannot beadopted
as aformula for inferring consent on the part of the
prosecutrix and holding that shewasawilling party tothe
act of sexual intercourse. It will all depend on thefacts
and circumstances of each case. A Judge of facts shall
have to apply a common-sense rule while testing the
reasonability of the prosecution case. The prosecutrix on
account of age or infirmity or overpowered by fear or
forcemay havebeenincapableof offering any resistance.
Shemight have sustained injuriesbut on account of lapse
of timetheinjuriesmight haveheded and marksvanished.”

Therationaein the above decisionshaveto be bornein mind and are
undoubtedly relevant to the matter in hand.

21.  Whiledealing with the next argument advanced by L earned Counsed! for
theAppellant, pertaining to the age of thevictim, it would be essential to peruse
Exhibit 3, the Birth Certificate, of thevictim. Thedateof birth of thevictimtherein
isrecorded as* 05-10-2002", whilethe date of registration of thebirth, asper the
document, evidently took place only on 19-05-2011. The Certificate, Exhibit 3,
wasissued on 02-06-2011. Firstly, noirregularity can be culled out on thiscount,
asthevictimand her family belongto arurd area, hence, ignorance of immediate
registration of birth would beamitigating factor. Besides, theincident took place
inthe monthsof August and September 2015, whereas Exhibit 3, the Certificate,
wasissuedintheyear 2011. InMurugan alias Settu vs. Sate of Tamil Nadu®
theHonbleApex Court whilediscussing theveracity of the Birth Certificateissued
by the Municipality, following which the Headmaster had al so i ssued a School
Certificate, opined that;

“26. Intheinstant case, in the birth certificate
issued by the Municipality, the birth was shownto beas
on 30-3- 1984, registration was made on 5-4-1984;
registration number has a so been shown; and names of
the parents and their address have correctly been

mentioned. Thus, thereisno reasonto doubt theveracity
5 (2011) 6 SCC 111
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of thesaid certificate. More so, the school certificatehas
beenissued by the Headmaster on the basis of theentry
made in the school register which corroborates the
contentsof thecertificateof birthissued by theMunicipdity.
Both theseentriesin the school register aswell asinthe
Municipality camemuch beforethecrimina prosecution
started and those entries stand fully supported and
corroborated by the evidence of Parimala(PW 15), the
mother of the prosecutrix. She had been cross-examined
at length but nothing could be elicited to doubt her
testimony. The defence put asuggestion to her that she
wastalking about the age of her younger daughter and
not of Shankari (PW 4), which sheflatly denied. Her
depogition remained unshakenandisfully reliable.”

Thus, thedocument having been prepared antelitem motam, it cannot be
said that it wasmanufactured for the purposes of theinstant case. Inany event, the
authenticity of thisdocument was not questioned beforethe Learned Trial Court
during the crossexamination of either PW.1, PW.3, PW.5, PW.9, PW.14 or for
that matter PW.12, the Investigating Officer (for short “1.0.”). The bogey of a
fake document cannot berai sed now at thisstage.

22.  Comingtothequestion of thedelay inlodging of theFIR, which according
to Learned Counsd for theAppelant, remainsunexplained. Wemay briefly consider
Exhibit 5 and the Prosecution evidenceled on thiscount. Exhibit 5 hasbeen lodged
on 30-09- 2015, dleging therein that, the victim had been raped by the A ppdl lant
0n 29-08-2015. Asper PW.12, thel.O., hisinvestigation revea ed that theminor
victim had been raped on two occasions at Lambutar jungle, but it wasonly on
28-09-2015 that shereveded thematter to her guardians. Theevidence of PW.12
must necessarily be read with the evidence of PW.3, the withesswho lodged
Exhibit 5. He has, in close conformity with the evidence of PW.12, stated that he
cameto learn of theincident on 30-09-2015. Along with hisevidence, it would
also be appositeto look into the evidence of PW.1, thevictim, who has stated
that thefirst incident occurred on 29-08-2015 following which athreat held out
by the Appellant of dire consequences, she did not divulgetheincident to any
person. The secondincident occurred inthe month of September 2015. Evidently,
thevictimlook ill in School on 28-09- 2015, asaready discussed. Theevidence
of PW.10indicatesthat the victim was examined by her on 01-10-2015 having
been brought with allegedly history of sexual intercourseon *29-08-2015 and
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28-09-2015". If PW.9 had not been sensitiveto the condition of PW.1 and acted
with promptnesstheincident would evidently have gone unreported. Pursuant
thereto, PW.1informed PW.5, who for her part, narrated theincident to PW.3.

Admittedly, PW.3 onlearning about theincident, called theA ppel lant, presumably
to make an effort at settlement and on the Appellantsfailureto present himsel f
beforethem, lodged Exhibit 5 on 30-09-2015. Considering thegamut of thefacts
and circumstancesthe offenceinvol ved and the background of thevictim and her
relatives, who arevillagers, we are of the considered opinion that the delay has
been sufficiently explained.

23.  Onthiscount, wemay refer beneficially to the observation of theHonble
Supreme Court in Degpak vs. State of Haryana® whereinit washeld that;

“15. The courts cannot overlook the fact that in sexual

offencesand, in particular, the offence of rape and that
tooonayoungilliterategirl, thedelay inlodgingthe FIR
can occur dueto variousreasons. One of thereasonsis
thereluctance of the prosecutrix or her family members
to gotothe police station and to make acomplaint about
the incident, which concerns the reputation of the
prosecutrix and the honour of the entirefamily. In such
cases, after giving very cool thought and considering all

prosand consarising out of an unfortunateincident, a
complaint of sexua offenceisgenerally lodged either by
victim or by any member of her family. Indeed, thishas
been the consistent view of thisCourt ashasbeen heldin
State of Punjab v. Gurmit Singh [(1996) 2 SCC 384)].”

Consequently, on the bedrock of thisdecision, itisevident that inthe
matter at hand, PW.3 hasweighed the advantages and dis-advantages of lodging
the Complaint, coupled with the belated narration to him of theincident resultingin
thedelay.

24.  Thenext argument advanced pertained to the conviction of theAppd lant
being based on the sole uncorroborated evidence of thevictim. Itisnow well-
settled Law that corroboration of the victimin such mattersisnot required if the
evidence of thevictimisconsistent and inspires confidence. InMohd. Imran
Khan vs. Sate Government (NCT of Delhi)’ the Honble Supreme Court

opined asfollows;

5 (2015) 4 SCC 762
7(2011) 10 SCC 192
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“22. Itisatrite law that awoman, who isthe
victim of sexua assault, isnot an accomplicetothecrime
but isavictim of another personslust. The prosecutrix
standsat ahigher pedestal than aninjured witnessasshe
suffersfrom emotional injury. Therefore, her evidence
need not be tested with the sameamount of suspicionas
that of an accomplice. TheIndian EvidenceAct, 1872
(hereinafter called“the EvidenceAct”), nowheresaysthat
her evidence cannot be accepted unlessitiscorroborated
inmaterial particulars. Sheisundoubtedly acompetent
witness under Section 118 of Evidence Act and her
evidence must receivethe sameweight asisattached to
aninjuredin casesof physical violence. Thesamedegree
of careand caution must attach in the eval uation of her
evidence as in the case of an injured complainant or
witnessand no more. If the court keepsthisinmind and
feels satisfied that it can act on the evidence of the
prosecutrix, thereisno ruleof law or practiceincorporated
inthe EvidenceAct similar to Illustration (b) to Section
114 which requiresit to look for corroboration. If for
somereason thecourt ishesitant to placeimplicit reliance
on the testimony of the prosecutrix it may look for
evidencewhichmay lend assuranceto her testimony short
of corroboration required in the case of an accomplice.
If thetotdity of the circumstances gppearing ontherecord
of the case disclosethat the prosecutrix doesnot havea
strong motiveto falsely involvethe person charged, the
court should ordinarily have no hesitation in accepting

her evidence.”

25. In State of Himachal Pradesh vs. Suresh Kumar alias DC8 it was
observed asfollows;

“20. ThisCourt observed asfollowsin State of
Rajasthan v. Om Prakash [(2002) 5 SCC 745] at p.753:
(SCC para13)

“13. The conviction for offence under
Section 376 IPC can be based on the sole

8 (2009) 16 SCC 697
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testimony of a rape victim is a well-settled
proposition. In State of Punjab v. Gurmit Singh
[(1996) 2 SCC 384], referring to State of
Maharashtrav. Chandraprakash Kewadchand Jan
[(1990) 1 SCC 550Q] thisCourt held that it must
not be overlooked that a woman or a girl
subjected to sexual assault isnot an accomplice
tothecrimebutisavictim of another personslust
and it isimproper and undesirable to test her
evidence with a certain amount of suspicion,
treating her asif shewere an accomplice. It has
also been observed in the said decision by Dr
JusticeA.S. Anand (asHisLordship then was),
speaking for the Court that the inherent
bashfulness of the femalesand thetendency to
conceal outrage of sexual aggression arefactors
which the courts should not overlook. The
testimony of thevictimin such casesisvital and
unless there are compelling reasons which
necessitate looking for corroboration of her
statement, the courts should find no difficulty to
act onthetestimony of avictim of sexua assault
aloneto convict an accused where her testimony
inspires confidence and isfound to bereliable.
Seeking corroboration of her statement before
relying upon the same, asarule, in such cases
amountsto adding insult toinjury.”

21.  “7.InPanchhiv. State of U.P.[(1998) 7
SCC 177], it wasobserved by thisCourt that the
evidence of achild witness cannot berejected
outright but the evidence must be evaluated
carefully and with grester circumspection because
achildissusceptibleto beswayed by what others
tell himand thusachild witnessisan easy prey to
tutoring. The court hasto assess asto whether
the statement of thevictim beforethe courtisthe
voluntary expression of thevictim and that she
was not under the influence of others.” [as
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observed in Mohd. Kalam v. State of Bihar,
p.259, para7]

Redyingontheaforesaid decision,inMohd. Kaamv. State
of Bihar [(2008) 7 SCC 257], this Court has observed
that the evidence of achild cannot berejected outrightly
and thesamemust beeva uated with greet circumspection.
Theaforesaid law laid down by this Court is squarely
applicableinthefactsand circumstances of the present

26. In Dinesh aliasBuddhavs. Sate of Rajasthan °, it washeld by the
Honble Supremein Paragraph 11 asfollows,

9(2006) 3 SCC 771

“11. Inthe Indian setting, refusal to act on the
testimony of thevictim of sexua assaultin the absence of
corroborationasarule, isaddinginsult toinjury. A girl or
awoman inthetradition bound non-permissivesociety of
Indiawould be extremely rel uctant evento admit that any
incident whichislikely toreflect on her chastity had ever
occurred. Shewould be conscious of the danger of being
ostracized by the society and when in theface of these
factors the crime is brought to light, there is inbuilt
assurancethat thechargeisgenuinerather than fabricated.
Just asawitnesswho hassustained aninjury, whichisnot
shown or believed to be saf-inflicted, isthe best witness
inthe sensethat heisleast likely to exculpate the real
offender, theevidenceof avictim of sex offenceisentitled
togreat weight, absenceof corroboration notwithstanding.
A woman or agirl who israped isnot an accomplice.
Corroborationisnot thesinequanonfor convictionina
rape case. The observations of Vivian Bose, J. in
Rameshwar v. State of Rgasthan [AIR 1952 SC 54] were:
(SCR p.386)

“The rule, which according to the cases has
hardened into one of law, is not that corroboration is
essential before there can be a conviction but that the
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necessity of corroboration, as a matter of prudence,
except wherethe circumstances makeit safeto dispense
withit, must be present to themind of thejudge,...”.

Therefore, the evidence of PW.1 being consi stent and cogent about the
occurrenceof theincident of rgpe ontwo occas onsinspires confidenceand requires
no corroboration.

27. Besides, Section 30 of the POCSOAct providesthat;

“30. Presumption of culpablemental state—

(2) Inany prosecutionfor any offenceunder this
Act which requiresacul pable mental state onthe part
of the accused, the Special Court shall presume the
existence of such mental statebut it shall beadefence
for the accused to prove the fact that he had no such
mental statewith repect to the act charged asan offence
inthat prosecution.

(2) For the purposes of thissection, afactissaid
to be proved only when the Special Court believesitto
exist beyond reasonable doubt and not merely whenits
existence is established by a preponderance of
probability.

Explanation. Inthissection, “culpable mental
state” includesintention, motive, knowledge of afact
andthebelief in, or reasonto believe, afact.”

TheAppelant hasnot availed of the provision of Section 30 of the POCSO
Act, which affords him the opportunity of rebutting the presumption set out in
Section 29 of the POCSOACt.

28. Intheend result, after careful consideration of the evidence on record and
the discussionswhich have ensued above, weare of the considered opinion that
thefinding of the Learned Tria Court brooksnointerference and we consequently
uphold the conviction and sentence meted out to the A ppel lant.

29. However, it may be remarked here that the charges have been framed
rather unhappily with nary acareto detail. For the offence under Section 376(2)(i)
and (n) of thel PC, asingle charge hasbeen framed, whereasit isevident that the
sadoffencesareindividud offences inasmuch as Section 376(2)(i) isfor commisson
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of rape on awoman when sheisunder 16 years of age, whilethe offence under
Section 376(2)(n) iscommission of rape repeatedly on the samewoman. That
apart, the Learned Tria Court while clubbing the offences committed on 29-08-
2017 and 01-09- 2017, stated that the sexual assault had been committed
repeatedly on the said two occasions, when infact, thefirst incident occurred on
29-08-2015, the question of, repeatedly on that date, therefore, doesnot arise.
Further, the pendty for the offence under Section 376(2)(i) and Section 376(2)(n)
of the IPC, ought to have been separately awarded, but no attention has been
bestowed on thisdetail. Considering that the Learned Trial Court hasgranted a
composite sentence under Section 376(2)(i) and (n) of thel PC, conclusion thereof
would bethat the Court contemplated the sentencesto run concurrently and just
expressed the maximum sentence which the Court thought that the accused should
undergo for what he had done. Thus, much was held by the HonbleAllahabad
High CourtinMurlidhar Dalmiavs. Sate'® andisostensibly applicable herein.
It wasfurther held therein that “We, therefore, hold that the single sentence of
imprisonment for the various offencesfor which an accused is convicted doesnot
vitiatethetrid, ......"” . Needlessto say we garner support from this observation.

30. Before concluding, we deem it absol utely necessary to point out that in
Budha Singh Tamang vs. State of Sikkim™ | it was observed by one of us
(Rai, J.), that, the Protection of Children from Sexual OffencesAct, 2012, isa
special Act for protection of children from offences of sexual assault, sexual
harassment and pornography with dueregard for safeguarding theinterest of well
being of the children. Inthisbackground, in Chapter V111 of Section 33(7) of the
POCSO Act mandates, asfollows;

“ 33. Procedureand power sof Special Court. .............

(7) The Specia Court shall ensurethat theidentity of the
child isnot disclosed at any time during the course of
investigationortrid:

Provided that for reasonsto be recorded in writing, the
Specia Court may permit suchdisclosure, if initsopinion
suchdisclosureisintheinterest of thechild.

Explanation. For the purposes of this sub-section, the
identity of thechild shdl includetheidentity of thechilds
family, school, relatives, neighbourhood or any other

0 AIR 1953 All 245
1 Crl.A. No.26 of 2015 dated 19-04-2016
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information by which the identity of the child may be
reveded.”

It wasa so observed therein that despitethe said provision,
the Learned Special Court hasnot taken any protective
measures, asrequired by Law and hasdisclosed thename
of the victim et a without recording reasons for the
necessity of suchdisclosure.

31 Ongoing through therecordsof the Judgment impugned herein, the saving
graceisthat the evidence of the victim wasrecorded on 04-02-2016 beforethe
pronouncement of Budha Singh Tamang™, i.e., 19-04-2016. This, however,
doesnot absolvethe Learned Trid Court from bearing in mind, the provisions of
theAct. ItisaSpecia Court constituted for the purposes of the POCSO Act and
itisonly appropriate and expected that the said Specia Court would be aware of
the provisionsand the purpose of enacting the POCSO Act before proceeding to
divulge the name and address of the victim and her kith and kin. In the same
Judgment, this Court hasal so referred to the decision of PremiyaaliasPrem
Prakash vs. Sateof Rajasthan®?, whereit washeld asfollows;

“ 3. We do not propose to mention the name of
thevictim.

“2. ... Section 228-A IPC makes
disclosureof identity of victim of certain offences
punishable. Printing or publishingthenameor any
matter which may makeknowntheidentity of any
person against whom an offence under Sections
376, 376-A, 376-B, 376-C or 376-D isalleged
or found to have been committed can be punished.
Trueitis, theredtriction doesnot relateto printing
or publication of judgment by the High Court or
the Supreme Court. But keepinginview thesocid
object of preventing social victimization or
ostracism of thevictim of asexual offencefor
which Section 228-A hasbeen enacted, it would
be appropriatethat inthejudgments, beit of this
Court, theHigh Court or thelower court, thename
of thevictim should not beindicated.”

12 (2008) 10 SCC 81
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Wehave chosento describeher as“thevictim” in
thejudgment. (See Sate of Karnatakav. Puttargja
[(2004) 1 SCC 475], at SCC pp. 478-79, para
2and Dineshv. State of Rgjasthan [(2006) 3SCC
771]

32. Laterintime, thisCourtin Deo Kumar Rai vs. Sateof Skkim® again,
one of us(Pradhan, J.), hasobserved asfollows;

“110. It is seen that the Investigating Officer while
preparing the charge-sheet; the Learned Judicial
M agistrate whilerecording the statement of Ms. Rand
Ms. S under Section 164 of Cr.R.C. and the Learned
Special Judgewhilerecoding the deposition of Ms. R
and Ms. Swere not conscious that the identity of the
child cannot be compromised and that theidentity of the
childisnot only thenameof thechild but thewholeidentity
of the child, theidentity of the childs family, schooal,
relatives, neighbourhood or any other information by
whichtheidentity of thechild may bereveded. Itisurged
that the guidelines laid down by this Court in Rabin
Burman v. Sateof Sikkim [2017 SCC OnLine Sikk
143] befollowed to ensure strict compliance of thelaw
with regard to non disclosure of theidentity of thechild
with the sengitivity the Situation commands.”

33.  ThelLearned Special Judge (POCSOAct, 2012), hasto be circumspect
and knowledgeabl e about the required provision of Law to prevent any faux pas
and gpply theLaw stringently giving paramount importanceto the safety and privacy
of thevictim.

34.  That, havingbeensad, theLearned Tria Court hasawarded compensation
of Rs.1,00,000/- (Rupeesonelakh), only, to thevictim, intermsof the Sikkim
Compensation to Victims Dependents (Amendment) Schemes, 2013, whichis
found to be appropriate.

35. No order asto costs. 13 Crl. Appea No.

3 of 2016 dated 13-09-2017
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36. Copy of thisJudgment betransmitted to all the Learned Trial Courtsin
Sikkimfor information and compliance by the Learned Specia Judges (POCSO
Act, 2012).

37. Recordsof the Learned Trial Court beremitted forthwith.
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