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SUBJECT INDEX

Code of Criminal Procedure, 1973 — Sentencing —The conviction of the
Appdlant being for a heinous crime, the deterrence theory as a rationale for
punishing the offender becomes relevant and in such cases the role of
mercy, forgiveness and compassion become secondary as held by the Apex
Court in numerous cases — While determining the quantum of sentence in
such cases, the Court has to govern itself by reason and fair play and
discretion, and is not to be exercised according to whim and caprice. It is
the duty of the Court to impose adequate sentence, for one of the purposes
of imposing requisite sentence is protection of society and a legitimate
response to the collective conscience.

Rabin Burman v. State of Sikkim 249-A

Code of Criminal Procedure, 1973 — S. 31 — Offence of voluntarily
causing hurt was in pursuit of the appellant’s intent to commit sexual assault
—in view of the judgment in Kaziman Gurung v. Sate of Skkim, 2017
SCC OnLine Skk 117 and in re: O.M. Cherian (2015) 2 SCC 501 and
Kuldeep Singh v. Sate of Haryana & Others, Manu/SC/1546/2016,
sentences imposed under S. 8 of the POCSO Act, 2012 and under S. 323,
I.PC is to run ‘concurrently’ and not ‘ consecutively’.

Rabin Burman v. State of Sikkim 249-B

Constitution of India — Article 15 and 16 — The concept and philosophy
of this kind of reservation is that within the post reserved for a particular
category, there should be sufficient representation and placement of women
— Two BL (women) seats meant for women candidates already filled up —
The petitioner is not entitled to march over other candidates, who have
better marks and merit.

Ms. Tshering Eden Bhutia v. Sate of Sikkim 175-A

Constitution of India — Article 15 and 16 — Principle of horizontal
reservation — To ensure minimum reservation of women in a vertical
category — Woman candidate selected on merit in the category will be
reckoned for the purpose of determining the fulfillment of reservation of
women category in a particular vertically reserved category — Applying the
said principle to the facts of the case, wherein two seats reserved for BL
(women) are filled up, other woman candidate cannot be permitted to
supersede or bypass the merit list.

Ms. Tshering Eden Bhutia v. Sate of Sikkim 175-B



Congtitution of India —Art. 141 — It is explicit that the question of law as
to whether the State Legidature has legidative competence to make an Act,
which authorize the Chief Minigter to gppointment Parliamentary Secretaries
and further assigning the duties and responsibilities to assist the Cabinet
Minigters is well settled in Bimolangshu Roy (Dead).

Pahalman Subba and others v. Sate of Sikkim and others 231-A

Consgtitution of India — Art. 141 — Law declared by Supreme Court is
binding on al Courts — Observation made by the Supreme Court in various
cases affirm the proposition that ratio decidendi of a judgment which
congtitutes a binding precedent, as the same enunciated on points arising or
raised in the case directly has a precedential value — Held, as such, the
ratio decidendi laid down by the Supreme Court in Bimolangshu Roy
(Dead) is binding on this Court.

Pahalman Subba and others v. Sate of Sikkim and others 231-B

Constitution of India — Art. 164 (1A) — Whether appointment of the
Parliamentary Secretaries infringes the provisions of Article 164 (1A) of the
Constitution — The source of authority to make legislation emanates from
Article 246 of the Constitution in respect of all the matters enumerated in
each of the three lists contained in Seventh Schedule — Entries in the various
lists of the Seventh Schedule are not sources of legidative power but are
only indicative of the fields which the appropriate legidature is competent to
legidate — It is evidently plain and clear that the entries setting out the field
of legidation therein do not contemplate creation of posts of Parliamentary
Secretaries — Article 164 (1) provides for the appointment of the Ministers
by the Governor on the advice of the Chief Minister. In the case on hand,
the Parliamentary Secretaries were appointed as Ministers of State and
became a part of Council of Ministers without there being any appointment
by the Governor, as required — Parliamentary Secretaries, partaking
character of Ministers is manifestly impermissible in the light of mandate
enshrined under Article 164(1A) of the Congtitution and is uncongtitutional —
Is a pretence to circumvent the provisions of constitutional provision, as
incorporated in the Congtitution of India by ninety- first amendment — The
issue of the condtitutionality of the impugned Act is squarely covered by the
judicial pronouncement made by the Supreme Court in Bimolangshu Roy
(Dead).

Pahalman Subba and others v. Sate of Sikkim and others 231-C



Constitution of India — Art. 192 — Disqualification of MLA — Held,
guestion as to the disqualification of a Member shall be referred to the
decison of the Governor and the decison shdl be find.

Pahalman Subba and others v. Sate of Sikkim and others 231-D

Consgtitution of India — Art. 164 (1A) — Appointment of Parliamentary
Secretaries — Held, the impugned Act and other consequential notifications
deserve to be quashed. The Parliamentary Secretaries, so appointed under
the Act shall cease to function as Parliamentary Secretaries and shall also
cease to draw and avail saaries, alowances, perks, etc. as admissible under
the Act forthwith — As a sequel, Sikkim Parliamentary Secretaries
(Appointment, Sdaries, Allowances and Miscellaneous Provisions) Act, 2010
and consequential notifications are declared as unconstitutional and,
accordingly, quashed.

Pahalman Subba and others v. State of Sikkim and others 231-E

Constitution of India — Article 227 — Government of Sikkim Notification
No. 385/G dated 11" April 1928 — Notification No. 2947 G dated
22.11.1946 — Transfer of Property Act, 1882 — Ss. 122 and 123 — S. 122
of the TP Act pertains to how a gift deed is to be executed, S. 123
explains how the gift of immovable property must be effected, while the
Notification of 1946 lays down how an unregistered document can be
validated — TP Act having been extended and enforced in the State of
Sikkim on 01.09.1984, validation of a document after 1984 can be alowed
in terms of the Notification of 1946 if the requirements of Ss. 122 and 123
of the TP Act are fulfilled.

Topden Pintso Bhutia v. Sonam Palzor Bhutia 221-A

Congtitution of India — Article 227 — Government of Sikkim Notification
No. 385/G dated 11" April 1928 — Notification No. 2947 G dated
22.11.1946 — Transfer of Property Act, 1882 — Ss. 122 and 123 —
Consequence of validation of an unregistered document as per Natification
of 1946 is that, the document is to be admitted in Court to prove title or
other matters contained in the document — Document ought to have been
correctly executed under the relevant provisions of law, which consequently
alows its admission as evidence after the vaidation — By ordering vaidation
of Exhibit-A, this Court would be implying that the document is legally
sufficient and binding, which is not the correct position herein as the
document falls short of the legal requirements — It is not every document
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that has not been registered which can be validated by the Order of the
Court, but only those documents which bear compliance to the legal
provisons.

Topden Pintso Bhutia v. Sonam Palzor Bhutia 221-B

Criminal Procedure Code, 1973 - S. 482 — High Court’s power to quash
crimina proceedings — Scope — Court has inherent powers to act ex debito
justitiae to do real and substantial justice and to prevent abuse of the
process of the Court. But, the power being extraordinary ought to be
reserved as far as possible for extraordinary cases.

Vinay Rai v. State of Sikkim 202-A

Criminal Procedure Code, 1973 — S. 190 — Cognizance by Magistrate —
Order dated 19.08.2016 in I.A. No. 01 of 2016 arising out of Crl. M.C.
No. 20 of 2014 referred: It does not involve any formal action, but occurs
as soon as the Magistrate applies his mind to the suspected commission of
the offence. The Court at that stage is not required to undertake an
elaborate enquiry neither is he required to mention the documents which he
took into consideration for satisfying himself to take cognizance.

Vinay Rai v. State of Sikkim 202-B

Criminal Procedure Code, 1973 — Ss. 161 and 162 (1) — Statement
made under S. 161 — Evidentiary vaue and use of — Fundamenta principle
of procedural law is that a statement under S. 161 cannot be considered as
substantive evidence, this is to be used for confronting the witness to
impeach his credibility. Should the witness make contradictory statements,
then a suspicion can arise againg the witnesses credibility.

Vinay Rai v. State of Sikkim 202-C

Criminal Procedure Code, 1973 — Ss. 161 and 164 — Evidentiary value
and object of statement recorded under Ss. 161 and 164, and whether they
can be regarded as substantive evidence, discussed — Held, addressing the
arguments concerning statements recorded under S. 164, such statements or
confession can never be used as substantive evidence but may be utilised
for contradiction or corroboration of the witness who made it.

Vinay Rai v. State of Sikkim 202-D

Vi



Criminal Procedure Code, 1973 — S. 378 (3) — Leave to appeal against
acquittal — Although it is true that leave to apped can be granted where it is
shown that the conclusions arrived by the Tria Court are perverse or there
is misgpplication of law or any legd principle, it is equdly true that leave to
appeal cannot be rejected on the ground that the judgment of the Trial
Court could not be termed as perverse. The power of the Appellate Court
is wide. However, the consideration at the time of deciding whether leave
ought to be granted or not and at the stage of deciding an appeal against
acquittal are different.

State of Sikkim v. Dawa Tshering Bhutia 185-A

Criminal Procedure Code, 1973 — S. 378 (3) — Leave to appeal against
acquittal — Relevant consideration for grant or refusal of leave to appea —
The Legislature has advisedly used the word ‘leave’ in S. 378 (3) which
merely means ‘permission’ and nothing more, after of course, a judicious
consideration. Leave is required to be obtained before an appeal is
‘entertained’ for judicial consideration on merits — Sub-section (3)
unequivocally prohibits the entertainment of an appeal by the State
Government except with the leave of the Court and thus, the power to
prefer an appeal by the State Government against an order of acquittal is
not an absolute power. Before such apped is entertained by the High Court,
the State Government must necessarily obtain leave of the High Court. The
mandate of the law is clear — If the Court is to deny leave it must be for
valid and cogent reason as is required of exercise of any judicial power. It
must be kept in mind that by such refusal, a close scrutiny of the order of
acquittal by the Appellate Forum would be lost once and for al.

Sate of Sikkim v. Dawa Tshering Bhutia 185-B

Criminal Procedure Code, 1973 — S. 378 (3) — Leave to appeal against
acquittal — At this stage, whether the order of acquittal would or would not
be set aside is not the consideration — At this stage the Court would not
enter into minute details of the prosecution evidence and refuse leave
observing that the judgment of the acquittal recorded by the Trial Court
could not be said to be perverse — Held, that at this stage leave to appea
ought to be granted to the State without going further into the merits to
enable this Court, as the first Appellate Court, to effectively consider the
same on merits, keeping in mind that although leave to appeal is the
mandate, the appea nevertheless is not of any inferior quality or grade —
Apped is not frivolous and prima-facie it is evident that the present appeal
needs deeper consideration after grant of leave by this Court.

Sate of Sikkim v. Dawa Tshering Bhutia 185-C

Vi



Criminal Procedure Code, 1973 - S.482 and Arts. 226 and 227 of the
Congtitution of India - Petitioner seeks quashing of the ECIR by resorting to
Articles 226 and 227 of the Congtitution of India-Held, the correct procedure
to have been adopted was to file a petition under S. 482 of the Cr. PC on
the bedrock of the decison of the Supreme Court in re; Girish Kumar Sunga
v. CBI, 2017 SCC OnLine SC 766 [Criminal Appeal No. 1317 of 2017
dated 17-07-2017], the prayer can neither be congder nor allowed.

Usha Agarwal v. Union of India and others 280-K

Prevention of Money-Laundering Act, 2002 — S. 2(u) — Proceeds of
crime covers any property derived or obtained directly or indirectly by any
person, as a result of crimina activity, related to a scheduled offence or the
value of such property — Does not envisage either mens rea or knowledge
that the property is a result of criminal activity — Such property could be
subjected to attachment and confiscation, the Section, however, does not
presuppose knowledge of the proceeds being of criminal activity —
Properties apart from the “proceeds of crime’ are not liable to attachment,
neither is it included in the ambit of the Act — Powers exercised under the
Act have to be considered at tandem with the object of the Act, which is to
shear the process of money-laundering at its very commencement — S. 2(u)
enable initiation of proceedings against the person in possession of
“proceeds of crime” which may lead to attachment, confirmation and
eventua confiscation of the property concerned.

Usha Agarwal v. Union of India and others 280-A

Prevention of Money-Laundering Act, 2002 — Ss. 2 and 3 — Only a
person who is ‘involved’ with the proceeds of crime would be guilty of the
offence under S. 3 and not a person who is ‘only in possession’ of the
proceeds of crime ‘sans mens rea’ — A conjunctive reading of Ss. 2 and 5
reveals that the concerned Authority can provisionally attach such property
only when he has “reason to believe’ that “any person” isin possession of
any “proceeds of crime”’, provisionaly attach such property, thereby not
necessarily encompassing S. 3 in its ambit.

Usha Agarwal v. Union of India and others 280-B

Prevention of Money-Laundering Act, 2002 — Ss. 2 and 5 — Provisions
of S. 2 are to be read with the intent of S. 5 of the Act, which provides
that if the concerned Officer, mentioned therein, on the basis of materials in
his possession, has “reason to believe” that any person is in possession of
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any “proceeds of crime”, such property can provisionally be attached,
irrespective of where the ownership lies, be it an offender under S. 3 or a
non-offender. It suffices if the property is “proceeds of crime’ and mens rea
IS not a pre-requisite — “Reason to believe” in S. 5 is qualified with the
words “on the basis of materia in his possesson”. Therefore, it is not mere
subjective belief that is required, but is based on a reasoned belief, on the
foundation of materials in his possession, thereby preventing any arbitrariness
for invocation of powers under S. 5 for the purposes of S. 2 — Held, the
definition of “proceeds of crime” has the goa of preventing and stemming
criminal activities related to money-laundering at its very inception and
cannot be said to be arbitrary or absurdly expansive, or seeking to penaise
even non-offenders. Thus, the provision does not suffer from any infirmity.
Usha Agarwal v. Union of India and others 280-C

Prevention of Money-Laundering Act, 2002 — S. 3 — Is an offence
independent of the predicate offence and to launch prosecution under S. 3,
it is not necessary that a predicate offence should also have been
committed. This Section criminaises the possession or the conversion of the
proceeds of crime, which includes projecting or claiming the proceeds of
crime as untainted property — Element of mens rea is present in this Section
as against the provision of S. 2(u) thereby preventing prosecution of any
innocent person — The word “knowingly” used in the Section inheres the
intent of keeping an innocent out of the dragnet of the offence. It would
conclude that only a person who knowingly attempts to indulge, assists or is
a party, or involved in any process or activity connected with the proceeds
of crime would be guilty of the offence under the Act — The purpose of S.
3 is to ensure that the proceeds of crime are not subjected to money-
laundering, by way of deposits made in the names of people who have not
acquired it as of right, but in whose accounts the offender has introduced by
way of an ulterior motive.

Usha Agarwal v. Union of India and others 280-D

Prevention of Money-Laundering Act, 2002 — S. 4 — Stipulates a
minimum penaty — Discretion of the Court is fettered — Pendlty is largely a
deterrent method — Neither the minimum term nor rigorous imprisonment for
an offence means that the provisions are ultra vires.

Usha Agarwal v. Union of India and others 280-E

Prevention of Money-Laundering Act, 2002 — S. 5 — Attachment of

property involved in money laundering — No arbitrary powers are afforded

to the concerned Officers as the provisiona attachment is to be made only
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on “reason to believe” — Order is to be in writing — Provisiona attachment
cannot exceed one hundred and eighty days from the date of order —
Section extends necessary safeguards to the offender by requiring the
concerned Officer to report to his Superior Officer his reasons for believing
that any property in the possession of any person is the proceeds of crime
— Also alows the person in possession of such property, which has been
provisonaly attached, to continue the enjoyment of his property — Provison
thereby serves a dual purpose — Neither is the person deprived of
enjoyment of his property, at the same time the suspect property is secured
— Initiation of any action under S. 5 is on the basis of a “reason to believe”
that any person is in possession of any “proceeds of crime” and such
“proceeds of crime’ are likely to be conceded, transferred or dealt with in
any manner which may result in frustrating any proceeds relating to
confiscation of such “proceeds of crime” — Such action is independent from
any enquiry or investigation of any predicate offence but limits the number of
days of such provisional attachment and report thereof to the Adjudicating
Authority. The provisions of S. 5 while aiming to achieve the object of the
Act cannot be said to be violative of Articles 14, 19 or 300A of the
Condtitution of India

Usha Agarwal v. Union of India and others 280-F

Prevention of Money-Laundering Act, 2002 - S. 8 — S. 8(1) to S. 8(3)
affords adequate opportunity to the concerned individua to produce relevant
materials and evidence to satisfy the Adjudicating Authority at the stage of
confirmation of provisiona attachment or retention of the seized property,
that the property attached was acquired from legal/known sources of income
— Once such material has been furnished, the Adjudicating Authority is
required to consider the reply and after giving an opportunity to the person
of being heard, may ether confirm the attachment of the property or release
such property — Provisional attachment can be confirmed only after the
Adjudicating Authority affords an opportunity to the offender or any person
holding the property to establish his sources of income — The Special Court
has been clothed with powers to pass appropriate orders in regard to the
property either by way of confiscation or release of the property involved in
money-laundering on an application moved by the Director — No reason to
hold that S. 8 is arbitrary or violative of fundamentd rights.

Usha Agarwal v. Union of India and others 280-G

Prevention of Money-Laundering Act, 2002 — Ss. 2 (y) and 13 — A
person need not necessarily be booked of a scheduled offence, but if he is
X



booked and subsequently acquitted, he can still be prosecuted for an
offence under the Act — Not necessary that a person has to be prosecuted
for an offence under the Act only if he has committed a scheduled offence —
Inclusion of “offences under the Indian Penal Code” into Part A in the
Schedule by S. 30 of the Prevention of Money-Laundering (Amendment)
Act, 2012 (No.2 of 2013) — The object of the Act is to abort the process
of money-laundering at its inception — The wisdom of the legidature cannot
be questioned, when such inclusion has been made, as there may be
circumstances where the predicate offence and the offence under S. 3 are
intertwined.

Usha Agarwal v. Union of India and others 280-H

Prevention of Money-Laundering Act, 2002 — S. 24 — Burden of proof
— The Section clearly indicates that it is a rebuttable presumption — Once
the offender is able to explain the source of the property, which isin his
possession, then the prosecution is required to discharge its burden — Held,
by shifting the onus to the accused, it affords him an opportunity of
establishing his innocence and therefore, contains a safeguard for the
accused. Consequently, it cannot be said that the provision is
uncongtitutiona. Thus, when considering the Acts the object has to be given
primary importance and the provision thereof cannot be said to be ultra
vires when the end god is to be achieved. S. 24 unequivocally extends an
opportunity to the offender to establish the source of his property, which if
legitimate can be fully judtified by the petitioner.

Usha Agarwal v. Union of India and others 280-1

Prevention of Money-Laundering Act, 2002 — S. 45 read with Art. 14
and 21 of the Constitution of India— Under S. 45(ii) of the Act, discretion
vests with the Court to enlarge the petitioner on bail or to refuse such bail —
Limitations are not unfounded or arbitrary — The legislature has evidently
used the words “reasonable grounds for believing” in Section 45(1)(ii) to
enable the Court dealing with the bail, to justifiably hold, as to whether
there is indeed a genuine case against the accused and whether the
prosecution is able to produce prima facie evidence in support of the
charge, and the evidence so furnished if unrebutted could lead to a
conviction — Apprehension of repetition of the crime is another consideration
in refusing bail, as also the antecedents of an accused person — Prosecution
has not been given arbitrary or wide amplitude under S. 45, as the
provison with clarity lays down that the matter for consideration falls within
the discretion of the Court, who, after extending an opportunity to the
Xi



Public Prosecutor, in matters where the person is accused of an offence
punishable for a term of imprisonment of more than three years under Part
A of the Schedule, is to be satisfied subjectively — It is only subject to the
satisfaction of the Court that the bail is to be granted or declined — There is
evidently no infirmity in the provision and cannot be said to offend Articles
14 and 21 of the Congtitution of India

Usha Agarwal v. Union of India and others 280-J

Protection of Children from Sexual Offences Act, 2012 — Ss. 23, 25,
33 and 37 — Purposeful reading of Section 23, 24, 33 and 37 of the
POCSO Act, 2012 reflects that the scheme of the POCSO Act provides
vital safeguards to ensure protection of the child's reputation and privacy
and that the identity of the child is not disclosed during investigation or trid.
This is paramount — The role of the Specia Court is not only defined but
made specid for its effective implementation — The Investigating authorities,
the media houses and the Courts have a statutory duty to protect this with
all their might — The identity of the child not being disclosed is the interest
of the child, both as a victim as well as a witness which is sought to be
protected by the POCSO Act. This cannot be compromised.

Rabin Burman v. State of Sikkim 249-C

Protection of Children from Sexual Offences Act, 2012 — S. 33 — The
Specia Court must keep in mind that the identity of the child, as clarified in
the explanation to Section 33 (7) of the POCSO Act, 2012 does not mean
only the name but includes the identity of the family, school, relatives,
neighbourhood or any other information by which higher identity may stand
exposed — In the age of super speed internet, whatsapp and other
messenger applications and social media, information travels as quick as
human thoughts — The statutory authorities under the POCSO Act must be
guarded that the information of the identity of child with them, if leaked,
transmitted or shared against the mandate of the Act may cause irreparable
damage to the child's fundamenta right as guaranteed by the Congtitution as
well as his statutory rights to privacy under the POCSO Act and the IPC.
The statutory authorities must remember that the duty to protect the identity
of a child who is not capable of safeguarding her/his rights is higher on
them.

Rabin Burman v. State of Sikkim 249-D

Protection of Children from Sexual Offences Act, 2012 — The Specia
Judges manning the Specia Courts must keep in mind that the nomenclature
Xii



“Special Court” has been advisedly used to distinguish it from other Courts
by some qudity peculiar or out of the ordinary. Similarly, the “ Specia Public
Prosecutor” appointed under Section 32 of the POCSO Act must also be
conscious of the fact that they have been specialy appointed as “ Special
Public Prosecutors’ under the POCSO Act — The word “specia” has to be
understood in contradiction to the word “genera” or “ordinary”. It signifies
specialisation — The Special Court constituted under the POCSO Act must
necessarily be specialised in the understanding, appreciation and effective
implementation of the Act. Similarly the Special Public Prosecutor must aso
have adequate specialization in the understanding, appreciation and effective
implementation of the POCSO Act. That is the only way in which the
mandate of the POCSO Act can be successfully fulfilled.

Rabin Burman v. State of Sikkim 249-E

Protection of Children from Sexual Offences Act, 2012 — Child’s
identity not to be disclosed — All statutory authorities involved in the
investigation or trial of the offences under the POCSO Act, 2012 shall bear
in mind that the identity of a child is not only the name of a child but
includes the identity of the child’'s family, school, relatives, neighbourhood or
any other information by which the identity of a child may be revealed —
Police Officer recording an F.I.R relating to an alleged offence on a child
shall ensure that the said F.I.R is not made public or uploaded on Police
websites or State Government websites in compliance with the direction of
the Apex Court in re: Youth Bar Association of India v. Union of India
or any other website — Investigating Officer conducting the investigation of
an aleged offence on a child shal ensure that the materials collected during
investigation is guarded against disclosure of the identity of a child. Any
document or photographs obtained during investigation of the case which
would contain the identity of a child shall not be disclosed to the public
media or to any person who is not involved in the administration of crimina
justice under the POCSO Act, 2012. While issuing copies or certified
copies of such documents or photographs to the limited stakeholders,
necessary masking of the identity of a child shall be ensured before its
issuance — The mandate of S. 23 shal be gtrictly followed. Any person who
contravenes the provisions of sub-section (1) by making any report or
present comments on any child from any form of media or studio or
photographic facilities without having complete and authentic information,
which may have the effect of lowering the child's reputation or infringing
upon his privacy shall be prosecuted for contravention thereof under S. 23
(4). Similarly, if any report in any media discloses the identity of a child
Xiii



including his name, address, photograph, family details, school,
neighbourhood or any other particulars which may lead to disclosure of
identity of the child, all such persons involved in making such report and
disclosure shall be prosecuted for contravention thereof — While recording
the statement of a child as provided under S. 24, the Police Officer shall
ensure that the identity of a child is protected from the public media, unless
otherwise directed by the Special Court in the interest of a child — While
recording such statement of a child, the Police Officer shall ensure that the
identity of a child is not disclosed and for the said purpose may use
pseudonyms or any other appropriate way in accordance with law to
protect the identity of a child — While recording a statement of a child by
the Magistrate under S. 25 and in any judicia record thereof the Magistrate
shall ensure that the identity of the child is not disclosed and necessary
precaution is taken to protect the same. Pseudonyms or any other
appropriate way in accordance with law shall be adopted to protect the
identity of a child — Special Court shall ensure that the identity of a child is
not disclosed at any time during investigation or trial as mandate under S.
33(7) unless for reasons to be recorded in writing the Special Court is of
the opinion such disclosure is in the interest of a child — Special Court is
required to ensure that the identity of the child shall not be disclosed
anywhere on judicial records and that names shall be referred by
pseudonyms or in any other appropriate way in accordance with law — For
the protection of the child's identity as mandated under the POCSO Act,
the Specid Court and the Investigating Officer shall redtrict the disclosure of
information to limited stakeholders and ensure there is controlled access of
non-essential persons during investigation or trial. The Specia Court must
ensure the best interest of the child and act as parens patriae for the child
— To ensure that the identity of the child is not disclosed during investigation
or trid, provisons of S. 40 is to be kept in mind — Such lawyers providing
assistance of legal counsel to the child and the Special Public Prosecutors
appointed by the State Government for every Special Court shall keep in
mind the mandate of the law under the POCSO Act, 2012 which insulates
the child's privacy and confidentidity by al means and through al stages of
judicid process involving the child.

Rabin Burman v. State of Sikkim 249-F

Protection of Children from Sexual Offences Act, 2012 — S. 39 — For
the proper and effective implementation of the POCSO Act, 2012 the State
Government, if not already done, shall prepare guidelines for use of non-
governmental organisations, professionals and experts or persons having
knowledge of psychology, social work, physical health, mental health and
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child development to be associated with the pre-trial and triad stage to assst
the child.
Rabin Burman v. State of Sikkim 249-G

Protection of Children from Sexual Offences Act, 2012 — S. 43 (b) —
The State Government shall take effective measures to ensure that the
concerned persons (including the Police Officers) are imparted periodic
training on the matters relating to the implementation of the provisions of the
POCSO Act, 2012.

Rabin Burman v. State of Sikkim 249-H

Protection of Children from Sexual Offences Act, 2012 — S. 40 — As
provided for in Rule 4 (2) (f) of the POCSO Rules, 2012 the SJPU or the
local police receiving information about offences from any person including
the child shdl inform the child and his parent or guardian, or other person in
whom the child has trust and confidence as to right of the child to legal
advice and counsel and the right to be represented by a lawyer, in
accordance with S. 40. The lawyer so appointed must have sound
knowledge of the POCSO Act, 2012 and sensitivity towards the best
interest of a child to ensure that the child’s identity is not disclosed amongst
other mandates of the POCSO Act, 2012.

Rabin Burman v. State of Sikkim 249-|

Protection of Children from Sexual Offences Act, 2012 — Support
Person — As per the mandate of Rule 4 (8) of the POCSO Rules, 2012
the “support person” who are assigned by Child Welfare Committee to
render assistance to the child through the process of investigation and trial,
or any other person assisting the child in the pre-trial or trial process in
respect of any offence under the POCSO Act, 2012 shall at all times
maintain the confidentidity of all information pertaining to the child to whom
he has access.

Rabin Burman v. State of Sikkim 249-J

Protection of Children from Sexual Offences Act, 2012 — The prison
authorities on whom the custody of the Appellant shall remain during
conviction shal keep in mind thet it is a depraved mind that indulges in such
crime is againgt a girl child. To battle such evil it is this mind that must also
be effectively tackled — The State in such cases must rise to the occasion
and also ensure counselling and psychotherapy treatment of the offender
while under detention.

Rabin Burman v. State of Sikkim 249-K
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Ms. Tshering Eden Bhutia v. State of Sikkim & Ors.

SLR (2017) SIKKIM 175
(Before Hon' ble the Chief Justice)

W.P. (C) No. 15 of 2016

Ms. Tshering Eden Bhutia PETITIONER
Versus

Sateof Skkimand Others ... RESPONDENTS

For thePetitioner : Mr.A. K. Upadhyaya, Senior Advocate with Ms.

ArunaChhetri and Ms. HemlataSharma, Advocates

For Respondent No.1: Mr. KarmaThinlay, Senior Government Advocate
with Mr. Santosh Kumar Chettri and Ms. PollinRal,
Assstant Government Advocates.

For Respondent No.2:  Mr. JK. Kharka, Advocate.

Dateof decision: 39August 2017

A. Consgtitution of India — Article 15 and 16 — The concept and
philosophy of thiskind of reservation isthat within the post reserved for a
particular category, thereshould besufficient representation and placement
of women —Two BL (women) seats meant for women candidatesalr eady
filled up — The petitioner isnot entitled to march over other candidates,
who havebetter marksand merit. (Para9)

B. Constitution of India—Article15and 16 —Principleof horizontal
reservation — To ensure minimum reservation of women in a vertical
category — Woman candidate selected on merit in the category will be
reckoned for the pur pose of deter mining thefulfilment of reservation of
women category in a particular vertically reserved category —Applying
thesaid principletothefactsof the case, wherein two seatsreserved for
BL (women) arefilled up, other woman candidate cannot be per mitted to
supersedeor bypassthemerit list. (Para 14)

Petition dismissed.
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Chronological list of casescited:
1. IndraSawhney v. Union of Indiaand Others, AIR 1993 SC 477
2. Anil Kumar Guptaand othersv. State of U.P. and Others, (1995) 5SCC 173

3. RaeshKumar Dariav. Rgasthan Public Service Commissionand Others,
(2007) 8 SCC 785

4. R.K.Jainv.Unionof India, (1993) 4 SCC 119

JUDGMENT
Satish K. Agnihotri, CJ

Intheinstant petition, the petitioner seeksto assail her non-appointment
onthepost of Under Secretary (Bhutia/lL epchacategory) (for short “BL category™).
The petitioner is stated to be the applicant for selection in the Junior Grade of
Sikkim State Civil Service, pursuant to the advertisement dated 12.09.2012
(Annexure P-4). According to the petitioner, shewas duly sel ected asher name
wasfoundinthe Select List of the Under Secretary and equivalent, notified on
09.06.2015. Thus, sheisentitled to appointment against the said category under
which she made application and was sel ected therto. Non-appointment of the
petitioner, notwithstanding the avail ability of post and merit, congtraintsher tofile
thispetition.

2. Thefacts, inbrief, relevant for adjudication of thelisas projected by the
petitioner are that the petitioner pursuant to the aforestated advertisement
successfully competed the written test and viva-voce conducted by the second
respondent, Sikkim Public Service Commission (for short“ SPSC”) for theselection
tothepost of Under Secretary (BL). The petitioner, feeling dissatisfied with the
marksawarded to her in the examination at thefirst instance, made arequest for
re-evaluation of her answer scriptson 26.08.2015 to the second respondent. On
reevaluation, themarkswererevised and therevised merit position of the petitioner
wasinformed to the petitioner vide communication dated 15.02.2016 enclosing a
statement of her rectified marksand revised merit position, whereinthepetitioner’s
total marks obtained inwritten test wereincreased to 408 from 392 and thefina
total markswere accordingly enhanced to 478 from 462. Consequently, shewas
upgradedinthemerit listin Bhutia/l epchacategory, entitling her to appointment.



177
Ms. Tshering Eden Bhutia v. State of Sikkim & Ors.

3. Mr.A. K. Upadhyaya, learned Senior Counsel appearing for the petitioner,
contendsthat the petitioner wasinformed under provisonsof Right to Information
Act, 2005 that out of 25 candidatesfor the posts of Under Secretary, 23 seats
have beenfilled up and theremaining 2 seatsare still vacant. One post reserved
for BL category istill lying vacant. Further, oneMissHissay Domal epchafrom
the BL category opted out and against the said vacant post, one Mr. Topden
Ongya Zangpo was selected. Onemore seat under BL (W) category fell vacant
on account of upward movement of MissKungaDiki Lachungpaand Miss Sonam
Palmu Bhutia. The petitioner was placed just bel ow Miss Sonam Palmu Bhutia,
who belonged to BL (W) category. In such afactual scenario, the petitioner is
entitled to appointment against the seat, which fell vacant accordingly. Learned
Counsel would further contend that the petitioner, having been duly selected, is
denied the appoi ntment which amountsto violation of her fundamental right and
asothesameisdiscriminatory, arbitrary andillegal.

4, Referringto adecision rendered by thisCourt in Mr. Rinzing Choppel Rai
vs. State of Sikkim & Ors. [W.P. (C) No0.66 of 2015], Mr. Upadhaya seeks
parity and similar order for gppointment.

5. Responding to the af orestated submission aswell asavermentsmadein
the Writ Petition, Mr. KarmaThinlay, learned Senior Government Advocate
gppearing for thefirst respondent/ State, would submit that 7 candidatesunder BL
category were recommended for appoi ntment to the post of Under Secretary in
order of merit. Out of 7, 2 candidates, who were higher in the merit list, were
appointed against the unreserved category. The petitioner obtained total marks of
478 on re-verification and was placed in the 10" position in order of merit under
the BL category. Thetwo other women, MissKungaDiki Lachungpaand Miss
Sonam Palmu Bhutia, who were appointed against BL (W) category, obtained
485 and 482 marksrespectively. Inthe BL category, 2 posts meant for BL (W)
wereaccordingly filled up. Mr. Thinlay would further contend that MissHissay
Doma L epcha, who was appointed on the post of Under Secretary, declined the
offer asshewasworking asVeterinary Officer in Mangan. Thepogt, falen vacant,
was carried forward to the next recruitment process.

6. Itisfurther contended that under horizontal reservation, if thetwo seats
arefilled up by women candidates, the other seat must go to acandidate on merit.
Inthe case on hand, the petitioner isbel ow the other two applicantsnamely, Mr.
Zenden Lingzerpaand Mr. Sdem L epcha, who have obtained 479 and 478 marks
respectively and assuch thepetitioner isnot entitled to an gppointment in preference
totheir candidature. It wasreiterated by Mr. Thinlay that two seatsreserved for
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women candidatesunder BL category arefilled up by MissKungaDiki Lachungpa
and Miss Sonam Pamu Bhutia. Thus, thewrit petitionismisconceived and deserves
to bedismissed.

7. | have cons dered anxioudy the submissonsput forth by thelearned counsel
for the parties, perused and anal yzed the pl eadings and documents appended
thereto.

8. Indisputably, the marks obtained by the petitioner were revised on
reva uation and it was enhanced to 478 from 462, accordingly, shewas upgraded
inthemerit list of BL category for appointment on the post of Under Secretary.
Themerit list for the gppointment on the post of Under Secretary was published
on 09th June 2015 asunder:

Rall Name Gender Total Recommend/ | Category/

No. Marks Selected Roster
obtained Paint

2109 | Tenzing Choden Bhutia Femde 55 Recommended | UR/16

4344 | Sisum Wangchuk Bhutia Male 533 Recommended | UR/22

3737 | Tenzing PemaBhutia Femde 520 Recommended | BL/02

1609 | Hissay Domalepcha Femde 512 Recommended | BL/12

831 | Topden Ongyal Zangpo Male 490 Recommended | BL/17

2837 | KungaDiki Lachungpa Femde 485 Recommended | BL(W)/07

773 | Sonam PalmuBhutia Femde 482 Recommended | BL(W)/21

3815 | Zenden Lingserpa Mae 479

373 | SalemLepcha Mae 478

Q7 | Tshering Eden Bhutia Femde 478

Nancy Choden Lhasungpa| Femade vy

A9 [ RinkilaBhutia Femde 471

2548 | Yangchen DomaBhutia Femae 469

339%5 | Tseten Palzor Bhutia Male 467 Recommended | BL/02
(Dy. SP)

2678 | Deeki Wangmo Euthenpa Femde 461

1578 | Tshering Lhamu Bhutia Femde 453
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9. Thefive personswere sdl ected for gppointment under BL category are(i)
MissTenzing PemaBhutia, (i) MissHissay DomaL epcha, (iii) Mr. Topden Ongyd
Zangpo, (iv) MissKungaDiki Lachungpaand (v) Miss Sonam Palmu Bhutia. Out
of five seatsreserved for BL category, two seatswere meant for BL (\Women).
Under horizontd reservation, requirement of gppoi ntment of two women candidates
wasmet on gppointment of MissKungaDiki Lachungpaand Miss Sonam Pamu
Bhutia, who obtained 485 and 482 marksrespectively. The petitioner was placed
at Sl. No. 3, however, in al, there were two male members, one obtained more
marksthan the petitioner i.e. 479 and the other one obtai ned equal marks, but
was placed above her in merit on the basis of other criteria. The petitioner is
claiming appointment agai nst the post which remai ned vacant on account of refusal
of MissHissay DomaL epcha. The contention of Mr. Upadhyayaisthat selection
of MissKungaDiki Lachungpaaswell asMiss Sonam PAmu Bhutiawas against
general category, being better placed in the merit list. Thus, reserved seat for
women category betreated asvacant and against that the petitioner be appointed
in preferenceto other candidates, who have obtained more marks. The contention
of Mr. Upadhyayaismisconceived and isrejected on the sole ground that the
reservationfor awomaninaparticular category comeswithintheambit of horizontal
reservation. The concept and philosophy of thiskind of reservationisthat within
thepost reserved for aparticular category, there should be sufficient representation
and placement of women. Accordingly, two BL (Women) seats meant for women
candidatesareadready filled up. Thus, the petitioner isnot entitled to march over
other candidates, who have better marks and merit than the petitioner. If the post
hasfallen vacant, on opting out by MissHissay DomaL epcha, the samemay go
to the second candidate, who isamale member and not to the petitioner onthe
ground that the seat hasfallen vacant on account of the fact that awoman has
declined.

10. Under the condtitutionad scheme, Article 15 (3) of the Condtitution of India
enablesthe Stateto makeany specid provisionfor womenand children, inaddition
to reservation provided to socialy and educationally backward classesof citizens
ascontemplated under clauses(4) and (5) of Article 15. Article 16 providesequdity
of opportunity inmattersof public employment carving out exception under clauses
(3),(4), (4A) and (4B). The Court isnot concerned with other clausesof reservation
inthispetition.

1. Theissue came up for consideration in Indra Sawhney vs. Union of
I ndiaand other st, wherein anine Judges Bench of the Supreme Court, examining

LAIR 1993 SC 477
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all aspectsof thereservation, anayzed and differentiated the reservation under
Article 16 (4) and reservation under other clausesasunder: -

“95. Wearedsoof theopinionthat thisruleof 50% applies
only to reservationsin favour of backward classes made
under Article 16(4). A littleclarificationisin order at this
juncture: al reservationsare not of the samenature. There
aretwo typesof reservations, which may, for the sake of
convenience, bereferred to as'vertical reservations and
‘horizontal reservations. The reservations in favour of
Scheduled Castes, Scheduled Tribes and other backward
classes (under Article 16(4) may be called vertical
reservationswhereasreservationsin favour of physically
handi capped (under Clause (1) of Article 16) can bereferred
to ashorizontal reservations. Horizontal reservations cut
acrossthevertical reservations- what iscalledinter-locking
reservations. To be more precise, suppose 3% of the
vacanciesarereserved infavour of physicaly handicapped
persons; thiswould beareservation relatableto Clause (1)
of Article 16. The persons sel ected against thisquotawill
be placed inthe appropriate category; if hebelongsto S.C.
category hewill beplacedinthat quotaby making necessary
adjustments; similarly, if he belongsto open competition
(O.C.) category, hewill beplaced inthat category by making
necessary adjustments. Even after providing for these
horizontal reservations, the percentage of reservationsin
favour of backward classof citizensremains- and should
remain- thesame. Thisishow thesereservationsareworked
out insevera Statesand thereisno reason not to continue
that procedure.

Itis, however, made clear that therule of 50% shall
be applicableonly to reservations proper; they shall not be
- indeed cannot be- applicableto exemptions, concessions
or relaxations, if any, provided to 'Backward Class of
Citizens under Article16(4).”

12. In Anil Kumar Gupta and othersvs. State of U.P. and other<?,
referringtotheprincipleof law laid down by the Supreme Court inl ndra Sawhney
2(1995) 5 SCC 173
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(supra), the Supreme Court reiterated the proposition of law asunder:

“18. The proper and correct courseisto
first fill up the O.C. guota (50%) on the basis of merit;
thenfill up each of thesocia reservation quotas, i.e., SC,
ST and BC; thethird step would beto find out how many
candidates belonging to special reservations have been
sdected ontheabovebasis. If thequotafixed for horizontal
reservationsisaready satisfied - in caseitisan over-all
horizonta reservation - nofurther question arises. But if it
is not so satisfied, the requisite number of special
reservetion candidates shdl haveto betaken and adjusted/
accommodated against their respective socid reservation
categories by deleting the corresponding number of
candidates therefrom. (If, however, it is a case of
compartmentalised horizontal reservation, thentheprocess
of verification and adjustment/accommodation as stated
above should be applied separately to each of the vertical
reservations. In such acase, the reservation of fifteen
percent infavour of special categories, overall, may be
satisfied or may not besatisfied.) ............... ”

13. Again in Rajesh Kumar Daria vs. Rajasthan Public Service
Commission and other °, theaforestated proposition of law wasreaffirmed and

observed asunder: -

3(2007) 8 SCC 785

“8. Wemay asorefer to two related aspectsbefore
considering the facts of this case. Thefirst isabout the
description of horizontal reservation. For example, if there
are200 vacanciesand 15%isthevertical reservationfor
SC and 30% isthe horizontal reservation for women, the
proper description of the number of postsreserved for SC,
should be: "For SC : 30 posts, of which 9 posts are for
women'. Wefind that many atimethisiswrongly described
thus: "For SC: 21 postsfor men and 9 postsfor women,
inall 30 posts'. Obvioudly, thereis, and there can be, no
reservation category of “male’ or “men”.
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9. The second rel atesto the difference betweenthe
nature of vertical reservation and horizonta reservation.
Social reservationsinfavour of SC, ST and OBC under
Article 16(4) are “vertical reservations’. Special
reservationsinfavour of physically handicapped, women
etc., under Articles 16(1) or 15(3) are “horizontal
resarvations’. Whereavertica reservationismadeinfavour
of aBackward Classunder Article 16(4), the candidates
bel onging to such Backward Class, may competefor non-
reserved postsand if they are gppointed to the nonreserved
postson their own merit, their number will not be counted
against the quotareserved for the respective Backward
Class. Therefore, if the number of SC candidates, who by
their own merit, get selected to open competition vacancies,
egualsor even exceedsthe percentage of postsreserved
for SC candidates, it cannot be said thereservation quota
for SCshasbeenfilled. Theentirereservation quotawill be
intact and availablein addition to those sdl ected under open
competition category. [Vide - IndraSawhney (supra), R.
K. Sabharwal v. State of Punjab [(1995) 2 SCC 745],
Union of Indiav. Virpa Singh Chauhan [(1995) 6 SCC
684] and RiteshR. Sahv. Dr. Y. L. Yamul [(1996) 3 SCC
253]. But the aforesaid principle applicable to vertical
(social) reservationswill not apply to horizontal (special)
reservations. Where aspecial reservation for womenis
provided withinthesocid reservationfor Scheduled Cagtes,
theproper procedureisfirg tofill upthequotafor Scheduled
Castesin order of merit and then find out the number of
candidates among them who belong to the special
reservation group of “Scheduled Caste women”. If the
number of womeninsuchlistisequal to or morethanthe
number of special reservation quota, then thereisno need
for further selection towardsthe specia reservation quota.
Only if there is any shortfall, the requisite number of
Scheduled Castewomen shd | haveto betaken by deleting
the corresponding number of candidatesfrom the bottom
of thelist relating to Scheduled Castes. To this extent,
horizontdl (pecid) reservationdiffersfromvertical (socid)
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reservation. Thus women selected on merit within the
vertical reservation quota will be counted against the
horizontal reservation for women. Let usillustrate by an
example:

If 19 posts are reserved for SCs (of which the
quotafor womenisfour), 19 SC candidatesshd| have
to befirgt listed in accordancewith merit, from out of
the successful eligible candidates. If suchlist of 19
candidates containsfour SC woman candidates, then
thereisno need to disturb thelist by including any
further SC woman candidate. On the other hand, if
thelist of 19 SC candidates containsonly two woman
candidates, then the next two SC woman candidates
inaccordancewith merit, will haveto beincludedin
thelist and corresponding number of candidatesfrom
the bottom of such list shall haveto bedeleted, soas
to ensure that the final 19 selected SC candidates
contain four woman SC candidates. (But if thelist of
19 SC candidates contains more than four woman
candidates, selected on own merit, al of them will
continueinthelist and thereisno question of deleting
theexcesswoman candidates on theground that “ SC
women” havebeen selected in excessof the prescribed
interna quotaof four.)”

14. Itiswell established proposition of law that thehorizonta reservationisto
ensure minimum reservation of womeninavertica category. A woman candidate
selected on merit inthe category will bereckoned for the purpose of determining
thefulfilment of reservation of women category inaparticular verticaly reserved
category. Applying the said principleto thefacts of the case, wherein two seats
reserved for BL (Women) arefilled up, other woman candidate cannot be permitted
to supersede or bypassthe merit list. Asin the case on hand, therearetwo male
candidates, who are better placed inthe merit list and as such the petitioner isnot
entitled to appointment in preferenceto others.

15. Itislastly contended by Mr. Upadhayathat the other candidates, who
obtained moremarkshavenot comeofficialy to damgppointment, thus, adirection
beissued to appoint the petitioner against the vacant post of the Under Secretary.
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Not approaching the Court for relief cannot deprivethedigible candidate hisher
right to appointment for thereason, other candidate having lesser marksknocked
the door of justice. In such view, the petitioner cannot claim appointment in
preferenceto other meritorious candidates. Itisapt torefer hereinan observation
made by the Supreme Court in R.K . Jain vs. Union of India“, whichreadsas
under: -

“Th o, In servicejurisprudenceit issettled
law that it isfor the aggrieved personi.e. non-appointeeto
assall thelegdity of the offending action. Third party hasno
locus standi to canvassthelegality or correctness of the
action. Only public law declaration would be made at the
behest of the petitioner, apublic-spirited person.”

16. Inthe case of Rinzing Chopel Rai (supra), cited by Mr. Upadhaya, the
petitioner, being properly placed inthe merit list, was given appointment to the
post of Deputy Superintendent of Police by the State during pendency of the
petition and as such the petition was dismi ssed as having becomeinfructuous. The
factsinvolved in the instant case are different and distinguishable, thus, not
goplicable.

17.  Asasequd, thereisnomeritinthecase. Thewrit petitionisdismissed.
No order asto costs.

7(1993) 4 SCC 119
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SLR (2017) SIKKIM 185
(Before Hon' ble Mr. Bhaskar Raj Pradhan)

Crl.L.P. No. 05 of 2017

Sateof Skkim APPELLANT
\ersus

Dawa Tshering Bhutia RESPONDENT

For theAppélant : Mr. KarmaThinlay Namgyal, Addl. Public

Prosecutor with Mr. S.K Chettri and Ms.
Pollin Rai, Asstt. Public Prosecutors

For Respondent : Mr. K.T Bhutia, Senior Advocatewith Ms.
Bandana Pradhan and Ms. Sarita Bhusal,
Advocates

Dateof decision: 11" August 2017

A. Criminal ProcedureCode, 1973 - S. 378(3) - L eaveto appeal against
acquittal-Although it istruethat leaveto appeal can begranted whereitis
shown that theconclusionsarrived by theTrial Court areperverseor there
ismisapplication of law or any legal principle, it isequally truethat leave
toappeal cannot bergected on theground that thejudgment of theTrial
Court could not beter med asper ver se. The power of theAppellate Court
iswide. However, theconsider ation at thetime of deciding whether leave
ought tobegranted or not and at the stage of deciding an appeal against
acquittal aredifferent. (Para18)

B. Criminal ProcedureCode, 1973- S. 378(3) - L eaveto appeal against
acquittal - Relevant consider ation for grant or refusal of leaveto appeal-
The Legisature has advisedly used theword ‘leave’ in S. 378(3) which
mer ely means‘ permission’ and nothing more, after of course, ajudicious
consideration. Leave is required to be obtained before an appeal is
‘entertained’ for judicial consideration on merits - Sub-section (3)
unequivocally prohibits the entertainment of an appeal by the State
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Government except with the leave of the Court and thus, the power to
prefer an appeal by the Sate Gover nment against an order of acquittal is
not an absolute power. Before such Appeal is entertained by the High
Court, the Sate Gover nment must necessarily obtain leave, it must befor
valid and cogent reason asisrequired of exer ciseof any judicial power. It
must bekept in mind that by such refusal, a close scrutiny of theorder of
acquittal by theAppellate Forum would belost onceand for all.

(Paras 19, 20 and 21)

C. Criminal ProcedureCode, 1973- S. 378 (3) - L eaveto appeal against
acquittal - At thisstage, whether theor der of acquittal would or would not
be set aside is not the consideration - At this stage the Court would not
enter into minute details of the prosecution evidence and refuse leave
observing that thejudgment of theacquittal recorded by theTrial Court
could not be said to be perverse- Held, that at thisstage leave to appeal
ought to begranted tothe State, without going further intothemeritsto
enablethisCourt, asthefirst Appellate Court, to effectively consider the
same on merits, keeping in mind that although leave to appeal is the
mandate, the appeal neverthelessisnot of any inferior quality or grade-
Appeal isnot frivolousand prima-facieit isevident that the present appeal
needsdeeper consider ation after grant of leave by thisCourt.

(Paras 24 and 27)

L eavegranted.
Chronological list of cased cited :

1.  Mohd. ImranKhanv. State Government (NCT of Delhi), (2011) 10 SCC
192

2. R Shgjiv. State of Kerala, (2013) 14 SCC 266
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9. Sateof Punjabv. Bhag Singh, (2004) 1 SCC 547

ORDER
Bhaskar Raj Pradhan, J

1. Theparametersof judicia consderationwhiledeciding an applicationfor
leaveto appeal against thejudgment of acquittal istheissuebeforethisCourtin
the present gpplication. Leaveto appea hasbeen sought by the State under Section
378 (3)(b) of the Criminal Procedure Code, 1973 (Cr.P.C) against thejudgment
dated 28.12.2016 passed by thelearned Judge, Fast Track Court (East and North)
at Gangtok in Session’sTrial (Fast Track) Case No. 05 of 2016 under Section
376/511 Indian Pena Code (1PC). Although chargeswereframed under Section
376/511 1 PC onthe submission of thelearned Additional Public Prosecutor at the
stage of fina argumentsthat the evidence produced did not make out acase under
Section 376/511 1 PC but under Section 354 1PC, thelearned Trial Judge held
that the prosecution has not been ableto prove the case even under Section 354
IPC.

2. On 25.05.2017, noticewasissued on the application for leave pursuant
towhich, on 21.06.2017, thelearned Counsel would seek timetofileresponseto
the application for condonation of delay aswell asthe present application for
leave.

3. 0On04.08.2017, Mr. K.T Bhutia, learned Senior Counsel appearing for
the respondent would submit that hewould liketo argue and contest the gpplication
for leave, instead. ThisCourt heard Mr. KarmaThinlay Namgya, learned Senior
Advocate and theAdditional Public Prosecutor for the State of Sikkim and Mr.
K.T Bhutia

4, Mr. Karma Thinlay Namgyal would argue that the evidence of the
prosecutrix (PW 1) beforethe Court satisfied theingredients of the offence under
Section 354 | PC and the same had not been demolished in cross examination.
Theimpugned Judgment disbelieving the prosecutrix version and acquitting the
respondent is wrong and thus, leave ought to be granted. While doing so,
Mr. KarmaThinlay Namgyal, would rely upon the examination-in-chief of the
prosecutrix and submit that theingredientsof thealeged offence had been cogently
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proved by the Prosecution. Hewould plead that thereis sufficient evidenceto
provethe offence under Section 354 I|PC and that the Learned Trial Court has
failed to appreciate the evidence of thevictim (PW.1), Saroj Rai (PW.2) and
Benjamin Lepcha(PW.3) initscorrect perspective.

5. Mr. KarmaThinlay Namgya would rely upon the judgment of the Apex
Court inre: Mohd. Imran Khan v. Sate Government (NCT of Delhi)tin
whichitwasheld:-

“Evidence of the prosecutrix

22. Itisatritelaw that awoman, whoisthevictim of sexua assault, isnot
an accompliceto the crimebut isavictim of another person'slust. The
prosecutrix stands at a higher pedestal than an injured witness as she
suffersfrom emotional injury. Therefore, her evidence need not betested
with the same amount of suspicion asthat of anaccomplice. TheEvidence
Act, 1872 (hereinafter called “the EvidenceAct”), nowhere saysthat her
evidence cannot beaccepted unlessitiscorroborated inmaterid particulars.
Sheisundoubtedly acompetent witnessunder Section 118 of the Evidence
Act and her evidence must receive the sameweight asisattached to an
injuredin casesof physica violence. The samedegree of careand caution
must attach inthe evaluation of her evidence asinthe caseof aninjured
complainant or witnessand no more. If the court keepsthisin mind and
feelssatisfied that it can act on theevidence of the prosecutrix, thereisno
ruleof law or practiceincorporated inthe EvidenceAct amilar tolllugtration
(b) to Section 114 which requiresit tolook for corroboration. If for some
reason the court ishesitant to placeimplicit reliance on the testimony of
the prosecutrix it may ook for evidencewhich may lend assuranceto her
testimony short of corroboration required inthe case of anaccomplice. If
thetotaity of thecircumstances gppearing on therecord of thecasedisclose
that the prosecutrix does not have astrong motivetofasely involvethe
person charged, the court should ordinarily have no hesitationin accepting
her evidence.”

6. Mr. KarmaThinlay Namgyal would also rely upon thejudgment of the
Apex Courtinre: R. Shaji v. Sateof Kerala? inwhichit washeld:-

“26. Evidencegiveninacourt under oath hasgreat sanctity, whichiswhy
the sameiscalled substantive evidence. Statementsunder Section 161

1(2011) 10 SCC 192
2 2013) 14 SCC 266
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Cr.PC. canbeused only for the purpose of contradiction and statements
under Section 164 Cr.P.C. can be used for both corroboration and
contradiction. In acasewherethe Magistrate hasto perform the duty of
recording astatement under Section 164 Cr.PC., heisunder anobligation
todicitdl informationwhich thewitnesswishesto disclose, asawitness
who may beanilliterate, rustic villager may not be aware of the purpose
for which hehasbeen brought, and what he must disclosein hisstatements
under Section 164 Cr.P.C. Hence, the M agi strate should ask thewitness
explanatory questionsand obtain al possbleinformationinrelaiontothe
said case.

27. Sofar asthe statement of witnessesrecorded under Section 164 is
concerned, the object istwofold; inthefirst place, to deter the witness
from changing hisstand by denying the contentsof hisprevioudy recorded
statement; and secondly, to tide over immunity from prosecution by the
witnessunder Section 164. A propositionto the effect that if astatement
of awitnessisrecorded under Section 164, hisevidencein court should
bediscarded, isnot at al warranted. (Vide Jogendra Nahak v. State of
Orissa[(2000) 1 SCC 272 : 2000 SCC (Cri) 210 : AIR 1999 SC 2565]
and CCE v. DuncanAgro IndustriesLtd. [(2000) 7 SCC53: 2000 SCC
(Cri) 1275] )".

7. Mr. K.T Bhutiawould, however, assert that theacquitta of the respondent
has bol stered the presumption of innocencein favour of therespondent and leave
to appeal can be granted whereit isshown that the conclusion arrived at by the
Trid Court areperverseor thereismisgpplication of law or any lega principle. To
supplement hisargument hewould a so rely upon ajudgment of the Delhi High
Courtinre: GegtaSharmav. SateNCT of Delhi & Anr3inwhichitwasheld:-

“4, Thelaw withregardto thegrant of leaveiswell
settled by catenaof judgments. L eaveto appeal canbe
granted whereit isshown that the conclusonsarrived at
by theTria Court are perverseor thereismisapplication
of law or any legd principle.”

8. To bring home hispoint, Mr. K. T Bhutia, would take the Court through
the cross-examination of the prosecutrix, the Magistrate (PW 10) who recorded
the Section 164 Cr.P.C statement of the prosecutrix and the Investigating Officer
(PW 13) and contend that the entirety of theexaminationin chief of the prosecutrix

32017 SCC OnLine Del 9313
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has been demolished and rendered unreliable as both the M agistrate and the
Investigating Officer who recorded the Section 164 Cr.P.C statement and the
Section 161 Cr.P.C statement of the respondent respectively have admitted that
what the prosecutrix has deposed before the Court was not what she had deposed
beforethem onmateria particulars.

0. Mr. K.T Bhutiawould further contend that the evidence of the brother of
theprosecutrix i.e. Saroj Ral (PW.2) and Benjamin Lepcha (PW.3) wouldinfact
contradict theevidence of the prosecutrix. Mr. K. T. Bhutiawoul d submit that this
was a case wherethe evidence would clearly reveal that the deposition of the
prosecutrix wasunreligble.

10. Both thelearned Senior Advocates appearing for the respective parties
would take the Court through vari ous paragraphs of theimpugned judgment to
contest their respective arguments.

11. This Court has heard the learned Senior Advocatesin great detail and
examined theimpugned Judgment.

12.  Section 378 (1) and (3) Cr.R.C provides:-

“ 1. Save as otherwise provided in sub-section (2), and subject to the
provisionsof sub-sections(3) and (5), -

(b) the State Government may, in any case, direct the Public Prosecutor
to present an appeal to the High Court from an original or appellate order of an
acquittal passed by any Court other than aHigh Court not being an order under
clause (a) or an order of acquittal passed by the Court of Sessioninrevision.

3 No appeal to the High Court under sub-section (1) or sub-section (2)
shdl be entertained except with theleave of theHigh Court.”

13. TheApex Courtinre: Sate of M.Pv. Dewadas & Ors.4would hold
that:-

“10. Under the schemeof the Code, the State Government
or the Central Government may prefer an appeal under
sub-section (1) or sub-section (2) of Section 378 of the

4(1982) 1 SCC 552
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Code, but such apped shall not be entertained unlessthe
High Court grants*leave’ under sub-section (3) thereof.
The words “No appeal under sub-section (1) or sub-
section (2) shall beentertained” used in sub section (3) of
Section 378 createaqualified bar to the entertainment of
an apped filed by the State Government or the Central
Government under subsection (1) or sub-section (2) from
anorder of acquittal passed inacaseingtituted otherwise
than uponacomplaint. The Code, by enacting sub-section
() of Section 378, therefore, brought about achangein
that thereisnolonger an unrestricted right of gpped againgt
the orders of acquittal passed in such cases.

B TheLaw Commissioninits48th
Report had observed:

“Whileonemay grant that cases of unmerited acquittals
do arisein practice, there must be somelimit asto the
nature of casesinwhichtheright should beavailable.”

And, keeping inview the general rulein most common
law countriesnot to allow an unrestricted right of appeal
againg acquittals, it recommended:

“With these considerationsin view, werecommend that
appeal sagainst acquittalsunder Section 417, even at the
instance of the Central Government or the State
Government, should beallowed only if the High Court
grantsspecial leave.

It may be pointed out that even now the High Court can
summarily dismissan appeal against an acquittal, or for
that matter, any criminal appeal. (Section 422 of the
Crimina Procedure Code)

Therefore, theamendment which we arerecommending
will not be so radical adeparture as may appear at the
firg aght. Itwill placethe Stateand the private complainant
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onequal footing. Besidesthis, weought to add that under
Section 422 of the Code, itisat present competent to the
appellate court to dismissthe appeal both of the State
and of thecomplainant against acquitta at thepreliminary
hearing.”

Therecommendationsof theLaw Commissonwerenot,
however, fully carried into effect. Sub-section (3) of
Section 378 of the Code wasintroduced by Parliament
to create astatutory restriction against entertainment of
an appeal filed by the State Government or the Central
Government under sub-section (1) or sub-section (2) of
Section 378 from an order of acquittal passedin acase
ingtituted otherwisethan uponcomplaint............c.ceceeene.

14.  Thereport of the Joint Committee of the Parliament dated 04.12.1972,
pxxvi, would givethereasonfor introducing thethen new provisoninthefollowing
words:-

“The Committee was given to understand that in some
casesthisexecutive power tofile gppeal sagainst an order
of acquittal wasexercised some-what arbitrarily. It would,
therefore, be desirable and expedient to providefor a
check againg arbitrary actioninthisregard. TheCommittee
hastherefore provided that an appeal against an order of
acquittal should beentertained by theHigh Court only if it
grantsleaveto the State Government inthisbehalf.”

15. Inre: Sate (Delhi Administration) v. Dharampal® the Apex Court
would hold:-

“25. A comparison of Section 378 with the old Section 417 showsthat
whilst under the old section no application for leaveto appeal had to be
made by the State Government or the Central Government, now by virtue
of Section 378(3) the State Government or the Central Government have
to obtainleave of theHigh Court beforetheir apped could beentertained.”

16.  TheApex Courtinre: State of Rajasthan v. Sohan L al ® would hold
that:-

5(2001) 10 SCC 372
6(2004) 5 SCC 573
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“3.Wehave carefully considered the submissionsof the
learned counsel appearing on either side. ThisCourtin
State of Orissav. Dhaniram Luhar [(2004) 5 SCC 568 :
(2008) 2 SCC (Cri) 49: JT (2004) 2 SC 172] haswhile
reiterating theview expressed inthe earlier casesfor the
past two decades emphasi sed the necessity, duty and
obligation of theHigh Court to record reasonsindisposing
of such cases. The hallmark of ajudgment/order and
exerciseof judicid power by ajudicid forumistodisclose
thereasonsfor itsdecisonand giving of reasonshasbeen
awaysing sted upon asoneof thefundamenta sof sound
administration justice-delivery system, to makeknown
that there had been proper and due application of mind
to the issue before the Court and aso as an essential
requisiteof principlesof natural justice. Thefact that the
entertaining of an gpped at theingtance of the Stateagaingt
anorder of acquittal for an effective consideration of the
sameon meritsismadesubject tothepreliminary exercise
of obtaining of leaveto appea fromtheHigh Court, isno
reason to consider it asan appeal of any inferior quality
or grade, when it has been specifically and statutorily
provided for, or sufficient to obviate and dispensewith
the obvious necessity to record reasons. Any judicial
power hasto bejudicioudy exercised and the merefact
that discretion isvested with the court/forumto exercise
the same either way does not constitute any licenceto
exerciseitat whimsor fanciesand arbitrarily asused to
be conveyed by the well-known 